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GENERAL EXPLANATORY NOTE:

] Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in

existing enactments.

BILL

To provide for the regulation of admission of persons to, their residence in, and
their departure from the Republic; and for matters connected therewith.

PREAMBLE

In providing for the regulation o&dmission of foreigners to, their residence in, and
their departure from the Republic and for matters connected therewith, the Immigra-
tion Act aims at setting in place a new system of immigration control which ensures

that—
@

(b)
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(d)
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(h)
(i)
@)
(K
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temporary and permanent residence permits are issued as expeditiously as
possible and on the basis of simplified procedures and objective, predictable
and reasonable requirements and criteria, without consuming excessive
administrative capacity;

security considerations are fully satisfied and the State retains control on the
immigration of foreigners to thRepublic;

interdepartmental coordination constantly enriches the functions of immigra-
tion control and that a constant flow of public inputs is present in further
stages of policy formulation, including regulation making;

the needs and aspirations of the age of globalization are respected and the
provisions and the spirit of the General Agreement on Trade in Services is
complied with;

border monitoring is strengthened to ensure thatbbeders of theRepublic

do not remain porous and illegal immigration through them may be effectively
detected, reduced and deterred;

ports of entry are efficiently administered and managed;

immigration laws are efficiently and effectively enforced, deploying to this
end significant administrative capacity of tBepartment of Home Affairs,
thereby reducing the pull factors of illegal immigration;

the South African economy may have access at all times to the full measure of
needed contributions by foreigners;

the contribution of foreigners in the South African labour market does not
adversely impact on existing labour standards and the rights and expectations
of South Africanworkers;

a policy connection is maintained between foreigneaking in South Africa

and the training of our nationals;

push factors of illegal immigration may be addressed in cooperation with
otherDepartments and theforeign states concerned;

immigration control is performed within the highest applicable standards of
human rights protection, and



(m) xenophobia is prevented and countered both within Government and civil

E IT ENACTED by the Parliament of the Republic of South Africa, as

follows.—
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Definitions and inter pretation

1. (1) Inthis Act, unless the context indicates otherwise—

(

0]

(if)

i)

(iv)

v)

“admission” means entering the Republic at aport of entry on the basis of the
authority to do so validly granted by this Act or by an immigration officer in
terms of this Act, and the verb “ to admit” has a corresponding meaning;

“ application” means a request in the prescribed form which complies with
the requirements and provides the information and documentation which may
be prescribed;

“ Board” meansthe lmmigration Advisory Board contemplated in section 4 of
this Act;

“border” means the national borders of the Republic and includes ports of
entry, coastlines and the outer margin of territorial waters,

“ chartered accountant” means a person referred to in section 1 of the
Chartered Accountants Designation (Private) Act, 1993 (Act No. 67 of 1993)
and includes an accountant, other than a chartered accountant, who is
recognised as such under any law and who has been specifically or generally
delegated by a chartered accountant to perform any or al activities
contemplated in this Act;
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(Vi)
(vii)

(viii)
(ix)
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(xi)

(xii)

(xiii)

(xiv)

(xv)
(xvi)
(xvii)
(xviii)

(xix)

(xx)

(xxi)

(xxit)

(xxiii)
(xxiv)
(Xxv)

(xxvi)

(xxvii)

(xxviii)
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“citizen” has the meaning assigned thereto in the South African Citizenship
Act, 1995 and “ citizenship” has a corresponding meaning;
“ corporate applicant” means a juristic person established under the laws of
the Republic or of a foreign country which conducts business, not-for-gain,
agricultural or commercia activities within the Republic and which applies
for a corporate permit referred to in section 21 of this Act;
“Court” means an Immigration Court established in terms of section 37 of
this Act;
“ customary union” means a conjugal relationship according to indigenous
law and custom and which is recognised and documented as prescribed;
“ Department” means the Department of Home Affairs;
“ departure” means exiting the Republic from a port of entry in compliance
with this Act and the verb “ to depart” has a corresponding meaning;
“ deportation” means the action or procedure aimed at causing an illegal
foreigner to leave the Republic involuntarily, or under detention in terms of
this Act and the verb “ to deport” has a corresponding meaning;
“ Director-General” means the Director-General of the Department;
“employer” includes the person contractually bound by the applicable
employment contract as an employer or, in the case of a juristic person, its
chief executive officer or the person to whom such officer has delegated the
final responsibility in respect of personnel matters;
“foreign country” means a country other than the Republic;
“foreign state” means the juristic entity governing a foreign country;
“ foreigner” means an individual who is neither a citizen nor aresident, but is
not an illegal foreigner;
“illegal foreigner” means an foreigner who is in the Republic in contraven-
tion of this Act and includes a prohibited person;
“ immediate family” means persons within the second step of kinship, where
marriage or a spousal relationship is counted as one of such steps, but any
common antecedent is not so counted;
“immigration officer” means an officer of the Department, or another person
having the prescribed requirements, appointed as such from time to time by
the Department and, for purposes of this Act, includes a person employed in,
or contracted by, the Department who has been authorised by the Department
to exercise certain powers and perform certain functionsin the name of and on
behalf of the Department;

“marriage” means alegally sanctioned conjugal relationship intended to be

permanent and concluded under the laws of the Republic, or under the laws of

aforeign country as prescribed from time to time, and includes a customary
union;

“master” meansthe master of aship and refersto the person who at any given

timeisin charge or command of a ship;

“Minister” means the Minister of Home Affairs;

“ organ of Sate” has the meaning defined in section 239 of the Constitution;

“ owner” means the owner of record and, in the case of a ship, it includes the

charterer of the ship and any agent within the Republic of the owner or the

charterer;

“ passport” means any passport or travel document containing the prescribed

information and characteristics issued—

() under the South African Passport and Travel Document Act, 1994;

(b) on behalf of a foreign state recognised by the Government of the
Republic to a person who is not a citizen;

(c) onbehalf of any international organisation prescribed from timeto time,
including regional or sub-regional ones, to a person who is not a citizen;
and

(d) any other document approved by the Director-General after consultation
with the Minister and issued under special circumstancesto aperson who
cannot obtain a document referred to in paragraphs (a) to (¢);

“ port of entry” means a place prescribed from time to time where a foreigner

hasto report before he or she may move, sojourn or remain within, or enter the

Republic;

“ premises” means any building, structure or tent together with the land on

which it is situated and the adjoining land used in connection with it and
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(Xxx)
(xxxi)

(xxxii)

(xxxiii)
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includes any land without any building, structure or tent and any vehicle,
conveyance, or ship;

“ prescribed” means provided for by regulation, the verb “ to prescribe” hasa
corresponding meaning and “ prescribed from time to time” refers to section
7(2);

“ prohibited person” means any person referred to in section 29 of this Act;
“ publish” means publish by notice in the Government Gazette and, to the
extent possible and feasible under the circumstances, convey by mail or e-
mail to parties or stakeholders who have requested their inclusion or have
been included in mailing lists to be maintained by the Department in respect
of subject matters in respect of which public input is called for by this Act,
prescribed, advisable or expedient;

“regulations” means general rules adopted by the Minister after consultation
with the Board in terms of this Act and published;

“ Republic” means the Republic of South Africa and its territory;

“resident” means the holder of a permanent residence permit referred to in
section 25 of this Act;

“ship” includes any vessel, boat, aircraft or other prescribed conveyance;

“ gpouse” meansaperson who isparty to amarriage, or acustomary union, or
to a permanent homosexual or heterosexua relationship which calls for
cohabitation and mutual financial and emotional support, and is proven by a
prescribed affidavit substantiated by a notarial contract and “ spousal
relationship” has a corresponding meaning;

“ status” means the permanent or temporary residence issued to a person in
terms of this Act and includes the rights and obligations flowing therefrom,
including any term and condition of residence imposed by the Department
when issuing any such permits;

“temporary residence” means a permit referred to in section 10 of this Act;
“this Act” means this Act, including its schedules, and includes the
regulations made pursuant thereto;

“training fund” means the public record referred to in section 2(2)(g)(i) of
this Act;

“undesirable person” means a person referred to in section 30 of this Act;
“visa” means the prescribed endorsement issued upon application on the
valid passport of aforeigner granting such foreigner the authority to proceed
to the Republic to report for a prescribed examination to an immigration
officer at the port of entry with aview to admission on a specified temporary
residence, which at any time before admission may be withdrawn by the
Department;

“work” means business, commercial or remunerative activities within the
Republic, excluding work on the basis of apermit referred to in sections 12 or
14, or work for aforeign employer pursuant to a contract which only partially
callsfor activitiesin the Republic, or work as a business or profession mainly
based outside the Republic but requiring activities within the Republic.

(2) In sections 15, 18, 19, 21, 26 and 27, whenever a certificate by a chartered
accountant is called for, the applicant may instead elect that such certificate be furnished
by another person to whom the facts contained in the certificate are known, but in every
case where the certificate isissued to a person other than a chartered accountant, it shall
be necessary for the Department to verify the facts itself.

OBJECTIVESAND STRUCTURES OF IMMIGRATION CONTROL

Objectives and functions of immigration control

2. (1) In the administration of this Act, the Department shall pursue the following
objectives:

(@)
(b)

(©

Promoting a human-rights based culture in both government and civil society
in respect of immigration control;

facilitating and simplifying the issuance of permanent and temporary
residences to those who are entitled to them, and concentrating resources and
efforts in enforcing this Act at community level and discouraging illegal
foreigners;

detecting and deporting illegal foreigners;
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7

(d) creating aclimate of cooperation with other organs of State to encourage them
to take responsibility in implementing this Act within the ambit of their
respective powers and functions;

(e) preventing and deterring xenophobia within the Department, any sphere of
government or organ of Sate and at community level;

(f) creating a climate of cooperation with communities and organs of civil
society, including trade unions, to encourage them to cooperate with the
Department to implement this Act;

(g) promoting a climate within the Republic which encouragesillegal foreigners
to depart voluntarily;

(h) ensuring that, subject to this Act, migration to and from the Republic takes
place only at ports of entry and illegal crossing of the borders is deterred,
detected and punished;

(i) promoting integration of functions, harmonisation and cooperative relations
among al organs of State with responsibilities in respect of controlling the
borders and activities at ports of entry;

() regulating the influx of foreigners and residents in the Republic to—

(i) promote economic growth, inter alia, by—

(aa) ensuring that businesses in the Republic may employ foreigners
who are needed;

(bb) facilitating foreign investments, tourism and industries in the
Republic which arereliant on international exchanges of people and
personnel;

(cc) enabling exceptionally skilled or qualified people to sojourn in the
Republic;

(dd) increasing skilled human resources in the Republic;

(ee) facilitating the movement of students and academic staff within the
Southern African Development Community for study, teaching and
research; and

(f)  promoting tourism;

(if) where applicable, encouraging the training of citizens and residents by
employers to reduce employers's dependence on foreigners’ labour and
promote the transfer of skills from foreigners to citizens and residents;

(iii) enable family reunification;

(k) administering the prescribed fees, fines and other payments it exacts or
receives in such a fashion as to defray the overall cost of its operation

() administering refugee protection and related legislation;

(m) administering citizenship by naturalisation and incidental matters relating
thereto; and

(n) facilitating compliance with the Republic’s international obligations.

(2) In order to achieve the objectives set out in subsection (1), the Department shall—

(a) inspect workplacesin the prescribed manner to ensurethat noillegal foreigner
is employed and that foreigners, if any, are employed in the job description
and at the terms and conditions set out in their temporary residences, and that
the relevant training fees, if any, are paid,;

(b) inspectinstitutions of learning to ensurethat illegal foreignersare not enrolled
therein;

(c) liaise with the South Africa Police Service to—

(i) ensurethat the identity of people who are arrested, detained or convicted
is checked for purposes of this Act; and

(if) educate and instruct law-enforcing agencies to detect illegal foreigners
and report them to the Department;

(d) liaise with the South African Revenue Service to ensure that the identity of
people who contravene the provisions of the laws administered by the
Commissioner for the South African Revenue Services is checked for
purposes of this Act;

(e) educate communities and organs of civil society on the rights of foreigners,
illegal foreigners and refugees, and conduct other activities to prevent
xenophobig;

(f)  in cooperation with the Department of Foreign Affairs—

(i) promote programmes in foreign countries with the aim of deterring
people from becoming illegal foreigners; and
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(9)

(h)
(i)
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O]

(m

=
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(ii) table the need for cooperation in preventing migration towards the
Republic on the agenda of relations with foreign states, negotiating
appropriate measures and agreements with such foreign states,

maintain public records showing funds received or collected—

(i) under this Act from employers as training fees or fines, which, in the
prescribed percentage, shall be known as the training fund;

(if) from foreign states to defray the cost of repatriating illegal foreigners
originating from their country, as determined through international
relations and agreements;

(iii) from donors or other sources; and

(iv) from other fees and finesimposed or exacted by the Department in terms
of thisAct which, in the percentage prescribed from time to time, shall be
known as the judicial assistance fund;

monitor and exact compliance from any person or entity exercising

responsibilities or bearing duties or obligations in terms of this Act;

deport illegal foreigners who are unwilling to leave the Republic voluntarily;

train its investigative unit to detect illegal foreigners, monitor compliance

with the terms and conditions of permits, control borders, and perform any
other function under this Act or which may be delegated to it;

be empowered to contract through public tender with private persons to

perform under its control any of its functions, including but not limited to

detaining and escorting illegal foreigners for deportation purposes and
manning ports of entry;

administer ports of entry and monitor borders in terms of section 36 of this

Act; and

conduct any other activity called for by this Act or necessary for or conducive

to its implementation.

Powers of Department

3. (1) Subject to, and for the purposes of , this Act, through its duly authorised officers,
the Department may—

(@)
(b)
(©

(d)

(€
(f)

(9)
(h)

(i)
()

(K
(N

enter wor kplaces and inspect employment records for the purposes of this Act;

enter and inspect for purposes of this Act any place open to the public;

exercise any powers relevant to, or necessary for, the functions set out in

section 2(2);

request any sphere of government or organ of Sate to—

(i) take actions or adopt procedures to ensure that the recipients of their
services are identified as citizens and residents or foreigners; and

(if) request that prescribed services, or licenses, or concessions or other
actions be subject to proof of status or citizenship,

provided that such requirements shall not prevent the rendering of such

servicesto illegal foreigners when so required by the Constitution or a law;

request anyone in the Republic, who is reasonably suspected of being an

illegal foreigner, to identify himself or herself as a citizen or resident, or to

produce a permit to be in the Republic;

organise and participate in community fora or other community-based

organisation to deter xenophobia and involve the citizenry in the application

and implementation of this Act, and educate the citizenry in migration issues,

apprehend, detain and deport any illegal foreigner;

despite any other law, represent the State in any proceedings in a Court in

respect of any matter arising out of this Act;

assist the public prosecution of any offence under this Act;

enter into an agreement with any person, including any department of State, in

terms of which the Department will be authorised to make use of any of the

facilities, equipment or personnel belonging to, or under the control, or in the

employment of such person or department;

exercise any other power called for by this Act, or necessary for or conducive

to its implementation; and

delegate any of its powers and functions, provided that—

(i) the terms and conditions of such delegations are approved by the
Minister after consultation with the Board; and
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9

(if) such delegation is performance audited by the Director-General and
reviewed by the Board every twelve months to express a recommenda-
tion to the Minister, failing which it shall lapse.

(2) Subject to this Act, the powers and functions vested in the Department and the
Director-General intermsof thisAct shall be exercised and performed asdirected by the

Minister.

(3) The Minister may delegate to the Director-General any of the powers and
functions vested in him or her in terms of this Act.

Immigration Advisory Board

4. (1) The Immigration Advisory Board is hereby established.
(2) The Board shall be chaired by a designee of the Minister and consist of—

@
(b)
(©
(d)
(e
®
(9
(h)
(i)
@)
(k)

O]

one representative of the Department of Trade and Industry;

one representative of the Department of Labour;

one representative of the Department of Tourism;

one representative of the Department of Finance;

one representative of the Department of Safety and Security;

one representative of the South African Revenue Service;

one representative of the Department of Education;

one representative of the Department of Foreign Affairs;

one representative of the Department of Defence;

the Director-General;

up to five persons from civil society, including one representing organised
labour and one representing organised business, appointed by the Minister
after the Minister has given noticein the Gazette soliciting public nominations
of such persons; and

up to four individuals appointed by the Minister on grounds of their expertise
in administration, regulatory matters or immigration law, control, adjudica-
tion or enforcement.

(3) The Board shall meet when called by the Chairperson and—

(@)
(b)
(©

(d)

shall meet regularly;

may determine its procedures at meetings,

may invite immigration officers and other employees of the Department to
attend or participate in its meetings; and

may appoint committees from its members to assist in the performance of its
functions.

(4) A member of the Board referred to in subsection (2)(k) and (1) shall—

(@)

(b)

(©

(d)

servefor afour-year-term, at the expiry of which they shall be eligible for one
or more re-appointments, provided that the Minister may elect to fill any
vacancy which may occur by appointing a person for the unexpired portion of
the term of the member in whose place such person is appointed;
at no time—
(i) be or become an unrehabilitated insolvent;
(ii) be or have been judicially declared of unsound mind;
(i) suffer aninfirmity of mind or body preventing him or her from the proper
discharge of the duties of his or her office;
(iv) be convicted by final conviction or sentence of an offence without the
option of afine;
(v) be or become a political office bearer; or
(vi) beor have been removed from an office of trust on account of misconduct
involving theft or fraud;
cease to be a member—
(i) on resignation;
(i) if requested by the Minister to resign for good cause;
(iii) if he or shefailsto attend two consecutive meetings of the Board, unless
his or her apology has been accepted by the Board; or
(iv) if he or she becomes disqualified in terms of this Act; and
be paid such remuneration and be entitled to such benefits and allowances as
determined from time to time by the Minister after consultation with the
Director-General and with the approval of the Minister of Finance.

(5) The Board may request the Department to provide it with the necessary
administrative capacity and assistance.
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(6) The Board may establish and operate through committees to carry out its
functions.

(7) The Minister may dissolve the Board on such terms and conditions as he or she
sees fit, provided that a new Board shall be convened within 90 calendar days.

(8) The members of the Board who are not public servants shall be entitled to such
remuneration and reimbursements as the Minister may determine from time to timein
consultation with the Minister of Finance.

(9) Subject to this Act, the Board shall operate and meet as prescribed.

Functions of Board

5. The Board shall advise the Minister in respect of—

(a) the contents of regulations made in terms of this Act;

(b) theformulation of policy pertaining to immigration matters;

(c) theimplementation of immigration policy by the Department;

(d) the reviewing of a decision of the Department in terms of section 8 if and
when requested by Minister;

(e) such other matters relating to this Act on which the Minister may request
advice.

I nter-departmental co-operation

6. (1) The Director-General or his or her delegatee shall chair a liaison committee
made up of senior employees representing the various departments which have
functions relating to ports of entry.

(2) The liaison committee shall meet whenever necessary to discuss and agree on
co-operation and co-ordination with regard to matters relating to the administration of
ports of entry and the movement of goods and persons through ports of entry.

Regulation making

7. (1) The Minister shall have the power to make regulations called for, or conducive
to, the implementation of this Act and in making regulations in terms of this Act, the
Minister shall—

(a) publish and table in Parliament his or her intention of adopting regulations
specifying their subject matter and soliciting public comments during aperiod
not shorter than 21 calendar days;

(b) having considered public comments received, publish and tablein Parliament
draft regulations soliciting further comments during a period not shorter than
21 calendar days; and

(c) publish the fina regulations together with a summary of comments which
have not been accommodated and the reasons for their rejection.

(2) Only subsection (1)(b) and (c) shall apply in respect of any regulations which this
Act requires to be prescribed from time to time.

(3) The Board may request the Minister to—

(a) reconsider any intended regulations prior to their promulgation; or

(b) consider the need to adopt, repeal or amend regulations.

(4) Regulations shall be consistent with this Act, and shall not disregard the advice of
the Board and public comments in an arbitrary or capricious manner: Provided that any
regulation made in terms of this section shall be tabled within 30 days after its
promulgation if Parliament is in session and if Parliament is in recess when the
regulation is published, within 12 days after the resumption of the session.

Adjudication and review procedures

8. (1) Before making a determination adversely affecting a person, the Department
shall notify the contemplated decision and related motivation to such affected person
and give such person at least 10 calendar days to make representations, after which the
Department shall notify such person that either such decision has been withdrawn or
modified, or that it shall become effective, subject to subsection (2).

(2) Within 20 calendar days of its notification, the person aggrieved by an effective
decision of the Department may appeal against it—
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11

(a) to the Director-General, who may reverse or modify it within 10 calendar
days, failing which the decision shall be deemed to have been confirmed; or

(b) within 20 calendar days of modification or confirmation by the Director-
Generdl, if any, to the Minister, who may reverse or modify it within 20
calendar days, failing which the decision shall be deemed to have been
confirmed, and be final, provided that in exceptional circumstances or when
such person stands to be deported as a consequence of such decision—
(i) the Minister may extend such deadline; and
(i) attherequest of the Department, the Minister may reguest such person to

post a bond to defray his or her deportation costs, if applicable; or

(c) within 20 calendar days of modification or confirmation by the Minister, if
any, to a Court, which may suspend, reverse or modify it in accordance with
itsrules.

(3) If not appealed in terms of subsection (2), a decision of the Department is final,
subject to section 37 of this Act.

(4) Any person adversely affected by adecision of the Department shall be notified in
writing of hisor her rights under this section and other prescribed matters, and may not
be deported before the relevant decision is final.

(5) Notwithstanding subsection (1), as soon as notified to the person concerned in
terms of subsection (4), the decision of an immigration officer refusing entry into the
Republic shall be effective for the purpose of subsection (1), and final for purposes of
deportation, but subject to subsections (2) and (3).

ADMISSION AND DEPARTURE
Admission and departure

9. (1) Subject to this Act, no person shall enter the Republic at aplace other than aport
of entry.

(2) Subject to thisAct, acitizen or aresident shall be admitted, provided that he or she
identifies himself or herself as such in the prescribed manner and, in the case of a
resident, the immigration officer records his or her entrance.

(3) No person shall leave the Republic—

(&) unlessin possession of a passport, or a certificate issued by the Department
upon application in lieu thereof;

(b) unless, if he or sheis aperson under the age of 16 years who does not hold a
passport, he or she is accompanied by his or her parent who holds a passport
in which his or her name was entered in terms of the provisions of the South
African Passports and Travel Documents Act, 1994 or on behalf of any
government or international organisation recognised by the Government of
the Republic; and

(c) except at aport of entry, unless—

(i) in possession of a certificate by the Department granting permission
upon application to leave the Republic at a place other than a port of
entry within acertain period not exceeding six months at atime, provided
that for good cause an immigration officer may withdraw such
permission; or

(if) exempted by the Minister, as he or she deems fit, on recommendation of
the Director-General, which exemption may be withdrawn by the
Director-General at any time; and

(d) unless, in the case of aresident, the departure is recorded by an immigration
officer.

(4) A foreigner may only enter the Republic—

(a) by producing to an immigration officer his or her passport to be valid for no
less than 30 days after the expiry of the intended stay, and

(b) if issued with avalid temporary residence, as set out in this Act,

and may only depart as set out in this Act.
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12
TEMPORARY RESIDENCE
Temporary residence permits

10. (1) Upon