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Minister of Arts and Culture       01 JUNE 2012 
Mr Paul Mashatile 
10th Floor  
Kingsley Centre 
481 Church Street 
Cnr Beatrix & Pretorius Streets  
Arcadia 
0007  
 
BY HAND  
 
Dear Minister, 
  
RE: POSSIBLE EXERCISE OF POWERS IN TERMS OF SECTION 5A OF THE PANSALB ACT, 
1995 

 

1. I hereby acknowledge receipt of your letter dated 18 May 2012 which was emailed to me by 
Mimie Mathabathe on Saturday 19 May 2012 at 16h41. I have taken the liberty of forwarding  
the letter to my fellow Board members. Although the letter is addressed to me, I assume that 
the Minister is soliciting a response from the Board and not from me personally. Accordingly, 
the views and representations contained herein are those of the Board of PanSALB. 
 

2. It is evident from your letter that the Minister is contemplating exercising your power in terms of 
Section 5A of the PanSALB Act, 1995 which provides that the Minister may dissolve the Board 
on any reasonable grounds. It appears that the Minister is relying on the findings of a report by 
the Resolve Group as the basis for the possible decision to dissolve the Board. 

3. The Board convened an urgent meeting on Friday 25 May 2012 to discuss the contents of your 
letter and the Board is of the unanimous view that it should not be dissolved. The reasons are 
explained hereunder. 

4. Before we respond to the allegations contained in your letter and without prejudicing the rights 
of the Board and the individual members, who may be defamed by your decision to dissolve the 
Board, it is important to raise the following issues: 

 the advertisement in the Sunday Times on Sunday 27 May 2012 wherein the 
Minister called for nominations from suitable candidates to be appointed to the 
Board of PanSALB; 

  the instruction in paragraph 8 of your letter not to make any decisions that are 
likely to have a material impact on the operations and functioning of PanSALB; and 

  access to the report by the Resolve Group. 
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5. CALL FOR NOMINATIONS 

We noted from an advertisement in the Sunday Times of Sunday 27 May 2012 that the Minister has 
called for nominations from suitable candidates to be appointed to the Board of PanSALB. 

It appears that the reason for the calling for nominations is the fact that the term of office of the 
current Board members expires during the course of October 2012. 

Although in terms of the PanSALB Act as amended in 1995 the Minister is fully within his rights to do 
so, we would have expected that the Minister, as a courtesy, would have informed us of the fact that 
the advertisement would be appearing in the Sunday newspaper(s). The advertisement came as a 
complete surprise to us especially after we had seen your letter of 18 May, and after taking into 
consideration the fact that the Board was appointed in October 1997 but only took office in July 2008. 

Be that as it may, as the term of office of the current Board members expires in four months’ time it is 
puzzling that the Minister would want to dissolve the Board at this time, when in any event the Minister 
must appoint new members of the Board in just four months’ time. 

The dissolution of the Board will propel PanSALB into a crisis because between the dissolution of the 
current Board and the appointment of a new Board there would be a leadership vacuum which in itself 
is contrary to the principles of good corporate governance. In the light of the process presented in the 
PanSALB Act for appointing members of the Board, and in our experience, the appointments process 
is likely to take three to four months. We are of the view that, for this reason alone, the Minister should 
refrain from exercising the power to dissolve the Board. 

6. INSTRUCTION IN PARAGRAPH 8 OF YOUR LETTER of 18 MAY 

Paragraph 8 of your letter states that: 

“In the interim and pending my decision on this matter, the Board should not take any 
decisions that are likely to have a material impact on the operations and functioning of 
PanSALB.” 

It appears that the instruction contains two elements, namely, that there is a prohibition on taking 
decisions on the operations and functioning (that are likely to have a material impact). 

The Chief Executive Officer (CEO), as contemplated by Section 10 of the PanSALB Act, is statutorily 
mandated and/or tasked with the operations of the organisation. A proper interpretation of the word 
“functioning” is that it is a synonym for “operations”. 

As such your instructions relate directly to the day-to-day administration of the organisation. 

The PanSALB Act places a responsibility on the Board to appoint a CEO. The Board is in the process 
of appointing a new CEO. We assume that the Minister’s instruction includes a prohibition on the 
appointment of a CEO. 

In this regard we refer you to Section 4 of the PanSALB Act. This section guarantees the 
independence of the Board. Section 4(2) of the PanSALB Act provides that: 

“(2) No organ of state and no member or employee of an organ of state or any other 
person shall interfere with the Board, any member thereof or a person appointed 
under section 10 in the exercise, carrying out or performance of its, his or her 
powers, duties and functions.” 

Your instruction in paragraph 8 of your letter under reply is, in our view, in contravention of Section 
4(2) of the PanSALB Act and therefore ultra vires the powers of the Minister. 
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With regard to the contemplated appointment of the CEO, the Board accepts that there may be a view 
that the appointment may or may not be acceptable to the new Board. In this regard the Board is 
prepared to consider not to make the appointment but to leave it for the new Board.  

We are duty bound to defend the independence of PanSALB and request that the Ministerial 
instructions be clarified as soon as possible. 

A reading of your letter suggests that there are adverse findings by the investigators which 
necessarily affect our individual rights as Board members. Accordingly, we persist with our request to 
have access to this report. 

7. ACCESS TO THE REPORT BY THE RESOLVE GROUP 

In a letter dated 16 January 2012, which is attached hereto as Annexure A, Adv. Peter Harris from 
the Resolve Group forwarded a portion of a service level agreement between the Resolve Group and 
the Department.  

Clause 3.1 of the contract provides that: 

“3.1 the Service Provider is hereby appointed as an Expert Consultant to render the 
Professional Services and work to be done to assess the effectiveness of the Board and 
management of the Pan South African Language Board (PanSALB), the circumstances 
under which the operational expenditure of PanSALB has grown despite lack of growth 
of its budget to the fact that it is currently unable to carry its Constitutional Mandate due 
to lack of resources; inundated with internal strife resulting in the dismissal of some 
senior managers and resulting in legal battles that have lasted for more than two (2) 
years and have cost in access of R5 million (10% of PanSALB’s annual allocation)”. 

We are of the view that the investigation you commissioned is in contravention of Section 4(2) of the 
PanSALB Act in that this action compromises the independence of the Board of PanSALB and the 
decision to commission the investigation is ultra vires the powers of the Minister and/or DG. 

We are of the view that only Parliament can commission such an investigation. 

The Minister will recall that in our recent letter we informed you that the Board became aware of the 
investigation by Adv. Peter Harris from the Resolve Group. We requested you to “confirm ... that such 
an investigation was requested from the Minister and for transparency purposes that a copy of the 
report be shared with the PanSALB Board.” For ease of reference we attach hereto a copy of the 
letter as Annexure B. 

In your letter dated 15 May 2012 you “hasten[ed] to apologize for the oversight on [your] office in 
communicating the actions that [you] instructed should be taken”. 

You confirmed the appointment of Adv. Harris and confirmed that you were still considering the 
findings of the report. 

Notwithstanding our request for access to the report you did not positively undertake to provide us 
with a copy of it. 

In a letter dated 21 May 2012 we again requested access to the report. The letter is attached hereto 
as Annexure C. 

In an e-mail dated 23 May 2012 a letter from the Director-General (DG) informed us that “we are not 
at liberty to release the report yet, we believe that the reasons set out in the Minister’s letter are 
sufficient to be responded to”. (our emphasis) 
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In any event we have now requested a copy of the report from the Director-General as contemplated 
by the provisions of the Promotion of Access to Information Act, 2000. We attach hereto a copy of the 
request for your attention as Annexure D. 

Notwithstanding the DG’s failure to provide us with the report we will attempt to respond to the 
allegations contained in your letter under reply but our decision to do so should not be construed as a 
waiver of any rights and/or agreement with the allegations contained in your letter. 

8. INVESTIGATION PROCESS 

We have not been provided with the terms of reference and methodology. 

As already pointed out, the decision to commission the investigation and the investigation itself are 
ultra vires the power of the Minister. 

Your letter under reply indicates that the investigator was not provided with minutes to prove the 
Board was meeting. The investigator never raised this with the Board nor with the Acting CEO. All the 
minutes are available. 

Your Department is in possession of all annual reports of PanSALB that have all the meetings of the 
Board listed, as well as the financial statements. 

The investigator selectively interviewed, in the main, people who were already complainants. In cases 
where management was interviewed the investigator had no other interest except to validate the 
complaints that he had received. 

The following interviews were conducted: 

 The Chairperson of the Board, Professor Ngubane, Prof J. Mojalefa and Advocate Mandla 
Mdludlu were the only three Board members interviewed by the investigator.  

 The rest of the Board members were not interviewed. 
 

As such we contend that the investigation process was flawed and as a result the findings are also 
flawed. 

9. BOARD HAS MATERIALLY FAILED ITS MANDATE 

Your letter of 18 May concludes that the Board of PanSALB has materially failed to meet its mandate. 
In our view any such failure is driven by the following factors, which are mostly external: 

9.1  Constitutional mandate 

PanSALB currently does not fully comply with the following sections of the Constitution:  

Section 6 (5) states the following: 

“Promote and create conditions for use and for furthering the development of all official 
languages, Khoi, Nama and San languages as well as Sign Language; and  

“Promote and ensure respect for all languages commonly used by communities in South 
Africa and languages used for religious purposes.” 

Non-compliance is mainly due to a lack of funding for NLU, PLC and NLB structures that are essential 
for PanSALB to achieve its constitutional mandate. 
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Furthermore, the PanSALB Board does not fully comply with section 6 (5) as it cannot fulfil the 
requirements of the Constitution.  

Section 181 (2) states the following: 

“These institutions are independent, and subject only to the Constitution and the law, and they 
must be impartial and must exercise their powers and perform their functions without fear, 
favour or prejudice.”  

PanSALB does not comply with this section as it is not fully independent and, as such, subject not 
only to the Constitution and the law but also to the various other role-players that currently influence 
PanSALB-related decisions. The following examples illustrate the lack of independence:  

 The PanSALB Board is appointed by the Minister of the Department of Arts and Culture and 
not by Parliament as is the case with the Independent Electoral Commission (IEC) (which is 
also a constitutional entity) where Board appointments are made by Parliament;  

 The PanSALB Act was developed and amended the Department of Arts and Culture. The 
Department of Arts and Culture is the custodian of the PanSALB Act;  
 

 The Portfolio Committee takes decisions about strategic, annual performance plans and 
annual reports relating to PanSALB; and  

 National Treasury makes funding decisions about PanSALB.  

It should also be noted that in terms of the requirements of section 40 (e) of the PFMA, Accounting 
Officers of constitutional entities should report on their performance once a year directly to Parliament.  

Uncertainty about decision makers, reporting lines and the power and authority of the PanSALB 
Board is not conducive to its functioning.  

Section 181 (3) states the following: 

“Other organs of state, through legislative and other measures, must assist and protect these 
institutions to ensure the independence, impartiality, dignity and effectiveness of these 
institutions”. 

There is non-compliance with this section as it cannot be regarded that PanSALB is “protected” or 
“assisted” if it does not receive the necessary funding to achieve its constitutional mandate. Its 
“dignity” is also not “protected” if PanSALB is continually confronted with widely publicised cash flow 
problems and its going-concern status related to its funding problems is highlighted (and appropriately 
so) by the Auditor-General year to year in PanSALB annual reports. It should also be noted that 
PanSALB can currently not be “effective” as it cannot achieve its mandate because of its funding 
situation. 

Section 181 (4) states the following: 

“no person or organ of state may interfere with the functioning of these institutions.”  

The following stakeholders have a more significant impact on the functioning of PanSALB than its 
Board, even though the Chairperson of the Board has the legal status of an Executive Authority:  

 National Treasury through its funding decisions;  

 The Department of Arts and Culture through its custodianship of the PanSALB Act; and  

 The Portfolio Committee of Arts and Culture. 
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9.2  Legislative mandate 

PanSALB currently does not fully comply with the PanSALB Act mainly because it does not have the 
funding to support Provincial Language Committees (PLCs), National Language Boards (NLBs) and 
National Lexicography Unit Boards (NLU Boards) as required in terms of section 8 of the PanSALB 
Act, as amended.  

9.3  Policy mandate 

In addition to the Constitution and the PanSALB Act, Norms and Rules for National Language Bodies 
(NLBs) as well as for Provincial Language Committees (PLCs) have been published in Government 
Gazettes, i.e. Board Notice 92 of 2005 and Board Notice 94 of 2005, published 30 September 2005. 
The National Lexicography Units (NLUs) are governed through their Memorandums and Articles of 
Association.  

Due to a lack of funding PanSALB is not in a position to fully comply with the: 

 Norms and Rules (i.e. Regulations to support the PanSALB Act) for both National Language 
Bodies (NLBs) as well as for Provincial Language Committees (PLCs); and  

 Memorandums and Articles of Association for the National Lexicography Units (NLUs).  

9.4  Relevant court rulings 

Name of court case: CCT49/00 

The Independent Electoral Commission won a case in which it was ruled that the IEC should 
report to a parliamentary authority rather than to an executive authority to ensure its 
independence as a constitutional entity.  

This ruling should therefore also be applicable to PanSALB as a constitutional entity. This ruling is 
also in line with recommendations of the 2006 ad hoc committee that was appointed by the National 
Assembly to assess and review institutions established in terms of Chapter 9 of the Constitution and 
associated institutions. 

The Minister’s attention is furthermore drawn to the state legal advisor’s opinion dated 17 June 2003 
of which a copy is hereto attached as Annexure E., to which no attention – or, in our opinion, at least 
insufficient attention – was given.  

9.5  Budget constraints 

PanSALB’s service delivery capability is severely hampered as the following bodies (through which its 
core language business functioning takes place) are not  operational owing to severe budget 
constraints:  

 The eleven NLU Boards struggle to meet even once a year. Some NLU Boards can hardly 
hold their annual general meetings to review, approve and report on their activities;  

 The nine PLCs and its four subcommittees (that are supposed to meet four times a year and 
are supposed to have thirteen members) did not function in 2011/2012 and will also not 
function in 2012/2013 because of insufficient funding. Subsequently, this has serious 
implications for the execution of PanSALB’s mandate in terms of the advisory role the PLCs 
should play; and  

 The thirteen NLBs and its six subcommittees (that are supposed to meet four times a year 
and are supposed to have twenty-two members) did not function in 2011/2012 and will also 
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not function in 2012/2013 because of insufficient funding. This has serious implications for the 
execution of PanSALB’s mandate in terms of the advisory role NLBs should play.  

As previously mentioned, lack of sufficient funding is the main reason for PanSALB not achieving its 
constitutional and legal mandate. The budget needed to achieve PanSALB’s mandate is estimated at 
R194,651,000 for the 2012/2013 financial year. However, the budget allocated for the 2012/2013 
financial year to PanSALB is only R69,480,000,000.  

PanSALB made various representations in regard to the basic stumbling blocks for it to function 
optimally, namely legislative prescripts and underfunding. These stumbling blocks have led to the 
souring of relations with our structures, especially the NLUs who believe that PanSALB is keeping 
money from them. 

10. FAILURE TO TRANSLATE MANDATE  

The PanSALB Board was appointed in October 2007 and had its first meeting in July 2008.  

It should be noted that there was never a proper induction of the Board despite the heavy 
expectations placed on the Board to oversee corporate governance in the organisation.  

The organisation had been without a Board for over a year. This vacuum caused problems as the 
CEO had to run the organisation without any supervision from the Executive Authority. Moreover 
when the Board was appointed it noted the following observation by the AGSA and resolved to attend 
to immediately: 

“there was no coherent strategy that spoke to Mandate and SMART principles of strategy”. 

Over the years we have improved our strategy development processes to ensure that goals and 
objectives with their associated programmes are formulated with the National Treasury Framework for 
Strategic Plans and Annual Performance Plans as point of reference. The strategic outcome-oriented 
goals are formulated to reflect the mandate of PanSALB mainly as per the Constitution and the 
PanSALB Act of 1995 as amended in 1999. Each strategic objective is formulated in support of the 
strategic outcome-oriented goal, in turn detailing measurable outputs. Outputs are formulated to 
support the main functions of PanSALB, as per the Constitution, the PanSALB Act, and the Norms 
and Rules (Regulations) for the structures (NLBs and PLCs) and Memorandums as well as Articles of 
Association (NLUs).  

We commissioned a review that resulted in a new strategy in line with our mandate. This process was 
broadly consultative, for buy-in from staff and structures. A holistic implementation of the strategy 
continued to be hamstrung by the fact that PanSALB was underfunded. Implementation took place 
only insofar as finances allowed.  

Having put in place a new strategy, the Board revised the structure of the organisation such that it 
supports delivery of the strategy. Employees were drawn into the new structure in a transparent 
manner. PanSALB continues to have vacancies in critical mandate posts, and this is another 
impediment to our functioning and delivery. We have reported a vacancy rate of 46 per cent because 
of underfunding. We are unable to fill these posts. 

When the current Board was appointed there was no Annual Business Plan emanating from the 
strategy to hold the CEO accountable. There were also no quarterly reports from the CEO updating 
the Board on the implementation of the Business Plan. All these were put in place by the current 
Board after the strategy was developed. It is through comparing these quarterly reports and the 
Business Plan that the Board was able to track the performance of the organisation.  

From the Business Plan of the CEO, Operational Plans and work plans were developed. These 
Operational Plans and work plans spoke directly to the Business Plan of the CEO. This created 
coherence in delivery.  
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The next layer attended to was the standardisation of reporting. Templates were developed and 
workshops were held to familiarise staff with them. 

The Board approved the Charter of the Audit Committee and appointed two of its members to the 
Audit Committee. The Chair of the Committee regularly briefed the Board on matters. The Audit 
Committee held its meetings as per the Charter. The Board also recommended that the Risk function 
be collapsed with the Audit function; therefore the Committee became the Audit and Risk Committee. 
This is allowed and is in line with the King Codes of Corporate Governance for smaller organisations. 

On assuming responsibility, the Board encountered a situation where the AGSA had found that 
internal organisational policies and financial controls were insufficient. The Board addressed this and 
in the following audit the AGSA gave PanSALB a clean bill of health. 

When the current Board came into being PanSALB had a disclaimer of Audit Opinion from the AGSA. 
Having addressed the areas of concern in terms of corporate governance the organisation has 
received successive unqualified audit opinions. This is evidence of good corporate governance and 
supervision by the Board. 

When the Board took office all PanSALB structures (NLBs, PLE and NLUs) were interim, and some 
were non-functional. The Board undertook a vigorous process of establishing all our structures. All 
thirteen NLBs were established; eleven NLU Boards of Directors were established and inducted. At 
this moment we are in the process of strengthening PLCs. It should be noted that PanSALB cannot 
function without its structures. 

The Board identified that the low staff morale was the result of a structure that did not have 
opportunities for growth and progression. Staff members functioned at higher levels but were placed 
at lower levels in terms of previous gradings. A process of job grading was already in place and the 
Board ratified it. The Board commissioned a second grading when it revised the strategy and the 
organisational structure.  

We are not aware of any low staff morale at this point except that all of us (Board, Management, staff 
and structures) are affected by our inability to implement our programmes due to lack of funding. 

The Board has even organised meetings with staff to address them on these issues.  

 

11. RELATIONSHIP BETWEEN BOARD AND PORTFOLIO COMMITTEE CHAIR  

The PanSALB Board has been giving its full support to the Committee but the approach of the 
Chairperson of the Committee was not constructive in creating an amicable solution to the 
challenges facing PanSALB. 

The first time the Board went to present to the current PC on Arts and Culture was on 15 June 2011. 
From the start it became clear that the Chairperson of the Committee had serious reservations about 
the Board of PanSALB and its management. This situation was exacerbated by contradictory 
legislative prescripts when she insisted that PanSALB report to the DAC. This is a view that PanSALB 
does not agree with. 

From that moment on PanSALB was never given an opportunity to interact with the Committee about 
its difficulties. We have been invited to Parliament on numerous occasions to deal with hearsay and 
clandestine communication between the Chair of the PC and our staff.  

It is regrettable that judgment has been passed by the Committee on the organisation without any 
tangible proof of fraud or corruption. 

It thus comes as no surprise that even before an investigation was commission the Chair had already 
threatened the Board with disbandment.  
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11.1 Evaluation of Board and Senior Executives  

The Board has just finalised an evaluation tool to be used to conduct its evaluation as one major to 
improve corporate governance. The reason Mrs Nkosi (former CEO) was dismissed was based on an 
evaluation done by Nkonki Forensic Auditors. In terms of the PanSALB regulations, it is the duty of 
the CEO and not the Board to evaluate senior managers. 

11.2 Minutes of Board meetings 

The PanSALB Board has minutes of all its Board meetings and complied with principles of corporate 
governance to record all the decisions made by the Board in terms of the recommendations in the 
King III report. We were not aware that minutes were not made available as this was never brought to 
our attention by the investigator. Regardless, the minutes are attached herein Annexure F.  

The list of required documents from the investigator never included minutes of the Risk and Audit 
Committee. However, the minutes are attached herein as Annexure G. 

11.3 Commitment of the Board 

The Board is committed to its mandate and has ensured that challenges were addressed. The 
following are some language-related achievements for 2011/2012: 

 Khoekhoegowab – glossary project concluded 

 Tshivenda and SiSwati dictionaries published  

 IKS Expo workshop (to promote languages in indigenous knowledge systems) in the 
North West  

 Setswana NLB (verification and authentication of HIV/AIDS terminology), Xitsonga NLB 
(review of Xitsonga Spelling and Orthography rules), Afrikaans NLB (Spelling and 
Orthography rules) and IsiNdebele NLB (language promotion and awareness)  

 Finalisation of the Microsoft Project: Setswana, isiZulu, isiXhosa, Sesotho sa Leboa 
and Afrikaans  

 Free State PLC meetings and projects, NW Translation Day Celebration, Presentations 
at Language Policy Workshops in the North West 

 International Mother Tongue Celebration 

 Support to partners: IEC, Freedompark Foundation, Film and Publications Board, Home 
Affairs, Stats SA, National Library, Arts and Culture and Unisa 

 Entered into partnership with Independent Newspapers to promote languages in 
schools  

These examples show that with the limited funds available the Board was committed to 
implementing its core mandate. 

11.4 Dissolution of the Board 

It should be recorded that the Board was appointed in October 2007. The Board members were only 
requested to take up their positions in June 2008. The Board’s term lapses in October 2012. A 
request for new Board members has already been advertised in the Sunday Times of 27 May 2012. 
They should take up their positions in October 2012. It is our view that it does not make sense that 
you will take the drastic step of dissolving the Board now in the light of the fact that there are only four 
months left of its term.  

The dissolution of the Board will seriously prejudice the names and careers of the Board members 
who, individually and collectively, have tried their utmost to focus and to deliver results in spite of the 
financial and other constraints, including the problems with the disciplinary process of the former Chief 
Executive Officer, Mrs Nkosi.  

It is recorded that the positions/careers of individual Board members will be seriously compromised 
and may even be defamed by this drastic step. 
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It is our view that removal from office should be done on objective grounds only, after a thorough 
investigation, to which the PanSALB Board had proper access, time and representation to reply to. A 
decision based on the current report will thus be wrong on the facts and in law and may have 
embarrassing consequences.   

This is thus an attempt to reply as thoroughly as possible to the honourable Minister’s letter, but 
PanSALB is prejudiced as the report was not made available to it.  

We hereby request that the matter be settled amicably and we propose a meeting between the Board, 
and the honourable Minister in this regard.  

 

 

 
PROFESSOR SIHAWUKELE NGUBANE 
CHAIRPERSON  

 


