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PREFACE
or much of the 1980s, Nonprofit Organisations (NPOs) had played a significant role in chal-
lenging the injustices of apartheid, and addressing the needs of vulnerable communities.
Recognising this, the South African Government enacted the Nonprofit Organisations Act
1997, (No 71 of 1997) as part of its intention to create an enabling environment for the non-
profit sector. This legislation was conceived as part of the project to transform society. It is a

result of a lengthy process of policy and legislative reform initiated by government and negotiated with
civil society organisations. 

The NPO Act mandated the Department of Social Development to create an administrative and
regulatory framework within organisations can conduct their affairs by providing a voluntary registra-
tion facility. It has been implemented for the last seven years since 1998. To date over 38 000 non-
profit organisations has been registered by the Department. 

The process has not been easy, however, and many challenges have emerged. Some of these relate to
the difficulties of monitoring an increasing number of NPOs, while attempting to ensure that public
funds are well managed and safeguarded. Other challenges relate to the role of the NPO Directorate
to enhance standards of good governance within the NPO sector, and promote greater benefits for
NPOs. Various stakeholders have been discussing these pertinent issues in different forums. These
discussions and issues raised have necessitated the need to assess the impact that the Act has made
within the sector. It is good practice, and is in the interest of responsive, relevant and effective service
delivery, that government legislations and policies be reviewed at regular intervals.  

To this end, the Department of Social Development conducted an impact assessment on the NPO Act,
to determine how it has affected the NPO sector in South Africa. An independent research consultancy,
Umhlaba Development Services was contracted to conduct the study on behalf of the Department. 

The Research was conducted between July and November 2004, and involved a national sampled
survey of NPOs, as well as discussions with selected key government, civil society, and private sector
stakeholders. Of particular significance, the study sought to respond to pertinent questions including:
Has the registration contributed to a more enabling environment for the sector? Do the provisions of
the Act and the work of the Directorate create an enabling administrative framework for the sector?
What benefits have been derived from the implementation of the Act? These are but some of the
questions that this study explored. 

In carrying out the study, a Reference Group composed of key role players within the sector was formed
to provide an important feedback mechanism throughout the different phases of the study. Our
sincere gratitude goes to the members of this Reference Group and the organisations they represented.
These are: CBO Network (the South African Chapter of the Community Organising Regional Network),
Charities Aid Foundation Southern Africa (CAFSA), Department of Agriculture: - Registrar of
Cooperatives, South African Early Childhood Development Congress (SA ECD Congress), Legal
Resource Centre (LRC), National Development Agency (NDA), Non-Profit Partnership (NPP), S.A NGO
Coalition (SANGOCO), Tax Exemption Unit of SARS, and Richard Rosenthal Attorneys.

Organisations and individuals who took part in the various aspects of the study are also acknowledged
for the immense contributions they have made to the success of this exercise. 

The Department of Social Development foresees these recommendations from this study would lead
to more efficient and effective interventions to enhance the ability of NPOs to operate effectively. 
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1. EEXECUTIVE SSUMMARY
Umhlaba Development Services (Umhlaba) was contracted by the Non-profit Organisations Directorate
within the Department of Social Development to conduct a study in July 2004. The purpose of the
study was to assess the impact of the NPO Act of 1997 on Non-profit Organisations in order to make
recommendations in line with the findings of the Assessment, and the needs of the sector.

The design of this assessment focused on determining the impact of the Act on NPOs, donors, and
other agencies working with the non-profit environment through a research process. The research
process utilised a combination of research methodologies, including a national telephone survey of
NPOs, in-depth interviews, focus groups and case studies. In total the assessment conducted over 930
interviews with NPOs, government, donors, and other stakeholders. This assessment is therefore the
largest study on this issue to date in South Africa, and offers an extensive information base for a
variety of NPO stakeholders. The Telesurvey database may serve as an important baseline study for
future longitudinal surveys and studies. 

In order to assess the impact of the NPO Act on the NPO sector in South Africa, five key themes where
drawn from the five objectives of the Act. These are:

(i) Creating an Enabling Environment
(ii) Establishing an administrative and regulatory framework within which NPOs can conduct their affairs
(iii) Encouraging NPOs to maintain standards of governance, transparency and accountability, and to

improve those standards
(iv) Creating an environment within which the public may have access to information concerning 

registered organisations
(v) Promoting a spirit of co-operation and shared responsibility within government, donors and other

interested persons

While the assessment found that government as a whole has become significant in its breadth of
support and engagement with the NPO sector, the resources and implementation capacity for the NPO
Act is severely lacking. The financial resources allocated for the implementation of the Act are
insignificant when compared to the size, scope and vibrancy of the NPO sector on the one hand, and
the complexity of the NPO Act on the other. The allocation of responsibility to a Directorate within the
Department of Social Development, and the limited financial resources made available to this
Directorate, have - in the researchers' opinion - constrained the potential impact of the Act.

Given the enormous amounts of energy and input into the formation of the NPO Act, it is somewhat
surprising that the overall impact of the Act has been uneven, and in some cases quite limited. The
assessment has found that the impact of the Act has been high in the administrative and regulatory
environment, somewhat less in the establishment and maintenance of standards in the NPO sector,
and quite limited in the overall scope of government-donor-NPO relationships. 

Of particular concern is the limited extent of awareness of, and engagement with the NPO Act by a
range of key stakeholders engaging with the Non-Profit environment. It is significant to note that the
majority of funding organizations interviewed in this assessment do not require NPO registration in
order to fund an organization. Similarly this assessment has found that national government
departments are generally unaware of the content and prescripts of the NPO Act, and have structured
their own engagement with NPOs without much impact from either the Act, or the NPO Directorate. 

A clear limitation that has emerged from the assessment with respect to impact is the lack of clear
definition of the benefits of NPO registration. The primary motivations for registration by NPOs has
been because they thought it compulsory, from an expectation of increased funding, and the potential
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for taxation benefits. The assessment has found that in all respects the actual benefits accruing to
NPOs have been limited, and those that have benefited have tended to be larger NPOs more often
registered primarily as Section 21 Companies or Trusts. 

In light of this, the sustainability of the impact of the NPO Act remains questionable over the longer
term. If the benefits are unclear, and there is a continuation of limited engagement by a range of
governmental and donor agencies, NPOs will reconsider the motivation for registering, especially in the
face of the perceived administrative burden of registration and compliance. 

Perception of enabling environment differs between categories of respondents. South African
government departments, perhaps not surprisingly, feel that an enabling environment exists for NPOs
in South Africa. They point to policy features that enhance the potential for NPO engagement in policy,
planning, and implementation of government programmes, as well as enhanced opportunities of
government funding of NPOs.  In the main, donors feel that there is an enabling environment for NPOs
in South Africa, although there is an important distinction in responses. Donor agencies that were
established by the South African government were most likely to say that there is an enabling
environment, while local South African grantmaking organizations (that work most directly with
community based and grassroots organizations) were most likely to say that the environment is not
enabling.  

Most of the small, emergent Community Based Organisation (CBO) participants in this assessment felt
that the environment for civil society participation in the general development arena in South Africa
has improved. They point to a number of factors, including that the numbers of community-based
organisations (CBOs) have increased since the introduction of the NPO Act, and some of the smaller
community based organisations and structures have managed to acquire a more organised and
formalised status.

The assessment has found the regulatory environment to be somewhat inconsistent and fractured,
leading to a reduction in overall efficacy and impact of the NPO Act. Also, the assessment found clear
problems with a "one size fits all" approach to NPOs inherent in the NPO Act. The assessment has
found that the lack of recognition given to different categories of NPOs affects them in different ways.
Small emergent CBOs are often unable to meet the minimum standards set by the Act and the
Directorate, and as a result struggle to maintain compliance. Larger, more sophisticated organisations
feel the NPO registration adds to the administrative burden, while undermining their "blue chip" status
with certain donors.

This assessment has found the benefits to NPOs to be limited, and that this is at odds with high
expectations amongst NPOs. Smaller NPOs, especially CBOs, also bemoan the administrative burden
of registration and compliance with the Act, and the overall cost of compliance. This point is somewhat
reflected in the limited levels of narrative and financial reporting found in the survey of different types
of NPOs, indicating a general difficulty amongst NPOs to meet their reporting requirements. Despite
this, awareness of the NPO Act and the registration process is relatively high and increasing, and there
are growing numbers of registered NPOs. This in itself reflects the emergence of a large number of
localised, community-based structures established for public benefit. Administratively, the increase is
creating further difficulties for the NPO Directorate, which is faced with capacity limitations. 

A particularly striking feature of the NPO sector emerging from this assessment is the general lack of
capacity within NPOs to manage their affairs, and to deliver quality services. This situation poses the
greatest threat to efforts to maintain high standards across the sector. The NPO Directorate currently
seeks to improve standards through the production of good practice guides and standardised
templates, and through desktop monitoring of reports. While this assessment indicates that many
NPOs appreciate these measures, and that they have incorporated some of these documents into their
day-to-day functioning, a number of gaps and criticisms remain.
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The assessment has found that the status of NPO registration, and the quality of organisational
practice presumed, is widely questioned by a variety of NPO stakeholders. Donors, NPOs themselves,
and government officials working with NPOs have expressed misgivings on the levels of compliance
and standards of governance, operation and accountability within NPOs who have successfully
registered. There is a general sense of limited practical implementation of good practice guidelines by
the NPOs themselves. A particular feature that has emerged relates to poor standards in financial
reporting. There is a need to address this weakness, and to step up monitoring. Enforcing compliance
to minimum standards of financial management is necessary if NPO registration is to be considered
as being meaningful. This poses a huge challenge, not only for the Directorate, but also for the entire
sector and its stakeholders. It is imperative that some form of coordinated monitoring of compliance
to basic standards and documenting of good practice is developed for the sector, especially across the
various registration procedures and legal identities 

There seems to be a general consensus amongst all stakeholders that the current collation and
dissemination of information is inadequate. Consistent criticism has been directed through the
assessment at the current form of information gathering and collation, and the way this information is
made available. The current information system seems adequate specifically for the purposes of
registration, but seems to offer limited opportunity to provide more significant monitoring data. A
specific area of concern to many NPOs, especially in the health and welfare sector, is a perceived lack
of transparency with regard to the awarding of grants to NPOs. The key concern in this respect relates
to the perceived potential for inappropriate awards of grants, and perceptions of potential corruption.
This weakness is indicative of the general lack of integration of information management across
departments and provinces with regard to NPOs and the NPO sector, which presents a clear challenge
to a comprehensive approach to NPOs from government.

The assessment has found the role of the NPO Directorate to be limited in building partnerships
between government, donors, and NPO networks. There has been significant criticism from national
NPO networks in particular, who allege that the Directorate has in effect circumvented them in their
activities with NPOs. A critical component of cooperation is the synchronisation of procedures and
programmes between departments, especially with registration and disbursement schedules. This
often has adverse effects on NPOs. Of particular concern is the lack of provincial coordination
regarding NPO programmes and regulation. 

Given the findings of the assessment, three primary recommendations have been made. Specific
recommendations for additional measures related to each of these recommendations are made in the report.

RReeccoommmmeennddaattiioonn 11:: MMiinniisstteerr ttoo AAddddrreessss tthhee FFrraaggmmeenntteedd RReegguullaattoorryy FFrraammeewwoorrkk..
The Minister should facilitate a process to assess and align relevant legislation, to allow for an integrated
regulatory framework that allows for consistency within the legal framework for registering NPOs. This
will require high-level political facilitation between the relevant Ministries for Trade and Industry,
Justice, and Finance, as well as SARS.

RReeccoommmmeennddaattiioonn 22:: RReevviissee tthhee AAcctt ttoo AAllllooww ffoorr DDiiffffeerreennttiiaatteedd NNPPOO RReeggiissttrraattiioonn.. 
The NPO Act should be revised to allow for registration of different categories of NPOs, which recognises
different levels of capacity amongst NPOs. This will allow for more targeted programmes from government,
civil society actors and donors, and would set appropriate standards for different NPOs in place.  

RReeccoommmmeennddaattiioonn 33:: AAllllooccaattee SSuuffffiicciieenntt RReessoouurrcceess aanndd CCaappaacciittyy ffoorr tthhee IImmpplleemmeennttaattiioonn
ooff tthhee NNPPOO AAcctt.. 
The South African government should commit much greater resources for the overall implementation
of the NPO Act. In the immediate term, this would require a significant increase in the current budget
and human resource capacity for the efficient implementation and administration of the Act within the
Department of Social Development. This will require immediate availability of resources to address
severe capacity constraints within the Directorate, and to address backlogs with regard to applications.
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2. INTRODUCTION
Umhlaba Development Services (Umhlaba) was contracted by the Non-profit Organisations Directorate
within the Department of Social Development to conduct a study in July 2004.  The purpose of the
study was to assess the impact of the NPO Act on Non-profit Organisations, in order to make
recommendations in line with the findings of the Assessment, and the needs of the sector.

22..11 MMeetthhooddoollooggyy

22..11..11 IInnttrroodduuccttiioonn
The design of this assessment focused on determining the impact of the Act on NPOs, donors, and
other agencies working within the non-profit environment through a research process. The research
process utilised a combination of research methodologies, including a national telephone survey of
different types of NPOs, in-depth interviews, focus groups and case studies. In total, the over 930
interviews were conducted with NPOs, government, donors, and other stakeholders. This assessment
is therefore the largest study on this issue to date in South Africa, and offers an extensive information
base to a variety of NPO stakeholders. The Telesurvey database can serve as an important baseline
study for future longitudinal surveys and studies on the sector. 

The different components of the research were implemented simultaneously, with regular research
team meetings to inform each research group of potential adaptations to each methodology as the
research process progressed.

In order to address the key areas of interest, a Theme Indicator Matrix (see Appendix 1) was developed
which provided a framework for the study.  The development of this framework document highlighted
themes to be assessed, the indicators to be addressed in each theme, and the sources these
questions should be targeted at. The Theme Indicator Matrix was adapted throughout the duration of
the study as additional areas of investigation arose.

The inclusion of a Reference Group appointed by the Department of Social Development, provided an
important feedback mechanism for the Umhlaba Research Team. The Reference Group met every
6 weeks throughout the duration of the research process. Key research milestones were presented to
this group.  Comments and recommendations by this group were integrated into the various phases of
the research process.

22..22 NNaattiioonnaall TTeelleepphhoonnee SSuurrvveeyy ((""TTeelleessuurrvveeyy""))

The purpose of the Telesurvey was to gather information with particular reference to different types of
Non-profit Organisations, with a focus on the following issues:

• Structure and affiliation of the organisation.
• Capacity of the organisations (human and financial resources as well as engagement with for 

instance, tax issues).
• Awareness of the NPO ACT as well as experience with the NPO Directorate in the Department of 

Social Development.
• Perceived benefits of registration as an NPO.
• Perceptions of the enabling environment.

22..22..11 TTeelleessuurrvveeyy SSaammppllee

TThhee TTeelleessuurrvveeyy iinncclluuddeedd tthhee ffoolllloowwiinngg ssaammppllee ggrroouuppss::

i. NPOs registered with the Department of Social Development. This sample includes Voluntary 
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Associations as well as organisations that are otherwise registered as Section 21 companies, Trusts
or Cooperatives. 535 organisations were included in the sample of this group, of which 525 inter-
views were eventually usable.

ii. Voluntary Association registered with DSD as NPOs only. The primary data set mentioned in (i) above
included a small number of organisations that maintain dual registration with more than one 
regulatory body. These organisations then, apart from being registered as NPOs with DSD, may also
be registered as Section 21 companies (11 organisations on this database representing 2.1% of the
entire dataset), Trusts (8 organisations representing 1.5% of the entire dataset), and Cooperatives 
(6 organisations representing 1.1% of the entire dataset of 525). These dual registered organisa-
tions totalled 25 in number (4.7% of the entire data set). These dual registered organisations were
removed from the data set reducing it to 500, upon which a separate analysis was conducted.

iii.Non-profit Organisations registered with the Department of Trade and Industry as Section 21 
companies. 55 organisations were included in the sample of this group, of which 54 interviews were
eventually usable.

iv.Non-profit Organisations registered with the Department of Justice as Trusts. 55 organisations were
included in the sample of this group, of which 51 interviews were eventually usable.

v. Voluntary Associations not registered with any of the formal regulatory bodies. 51 organisations were
included in the sample of this group.

vi.Co-operatives registered with the Department of Agriculture. 100 organisations were included in the
sample of this group, of which 98 were eventually usable. 

Altogether 796 organisations participated in the telesurvey, of which the interviews from 779 of them
were eventually used for analysis. The analysis was conducted on each of the five groups separately.
Because the samples were drawn from different databases, representing different populations, they
could not merge them into one big data set. Instead, the largest data set (that of NPOs registered with
the Department of Social Development) as the primary set for the analysis, and supplemented it with
the smaller data sets for purposes of comparison and contextualisation.  

The vast majority of organisations included in the primary date set were Voluntary Associations
registered only with the NPO Directorate (95% of the sample). A small number of organisations in this
data set maintained dual registration (mostly as Section 21 companies or Trusts). In a similar manner,
a number of organisations in the other data sets maintained dual registration as NPOs registered with
NPO Directorate (this applies to the majority of Section 21 companies, all trusts and a substantial
proportion of cooperatives). This means that the different data sets are not mutually exclusive, though
for purposes of comparison we refer to them as distinct types of organisations. A separate analysis was
furthermore conducted on the primary dataset with the dual registered organisations removed,
therefore representing only Voluntary Associations registered as NPOs with DSD.  

It should be noted that although it might be interesting to examine separately organisations registered
only with one regulatory authority, to attempt to create 'pure' types of organisations by excluding from
the analysis all those registered with more than one authority is problematic. It would make the
samples collected for the study unrepresentative of their populations (in which dual registration is
common), and thus prevent us from reaching valid conclusions regarding the organisations included
in each database. 

Altogether 796 organisations participated in the telesurvey, though the analysis was conducted on
each of the five groups separately. Because the samples were drawn from different databases,
representing different populations, we could not merge them into one big data set. Instead, the largest
data set (that of NPOs registered with the Department of Social Development) as the primary set for
the analysis, and supplemented it with the smaller data sets for purposes of comparison and
contextualisation.   

In all instances, sample groups were slightly increased from what was originally planned in order to
make allowance for unusable interviews.
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((ii)) NNPPOOss rreeggiisstteerreedd wwiitthh tthhee DDeeppaarrttmmeenntt ooff SSoocciiaall DDeevveellooppmmeenntt ((ffuullll ddaattaa sseett))

A sample of 535 organisations registered on the Department of Social Development's database was
randomly selected, of which 525 completed interviews were eventually usable. The database utilised
for this purpose was current up to the end of November 20031 . The DSD database was categorised
provincially, and a population percentage was calculated. A ratio per province was then calculated to
establish the sample size for this category of NPO. The sample from each province was then selected
according to the systematic random sampling method. A systematic random sample is obtained by
selecting one unit on a random basis and choosing additional units at evenly spaced intervals until the
desired number of units is obtained. The sample interval is calculated by dividing the population size
by the required sample size.

The margin of error for the sample was 4.23% at the 95% confidence interval. 

Table One provides an illustration of the provincial ratios and number of interviews conducted in the
DSD NPO Telesurvey. 

TTaabbllee 11:: DDSSDD NNPPOO DDaattaabbaassee TTeelleessuurrvveeyy RRaattiiooss

PPrroovviinnccee %% ooff TToottaall IInntteerrvviieewwss 
PPooppuullaattiioonn CCoommpplleetteedd

EE.. CCaappee 9.1% 48
FF..SSttaattee 7.2% 8
GGaauutteenngg 34.5% 181
KKZZNN 17% 89
LLiimmppooppoo 7.6% 40
MMppuummaallaannggaa 6.1% 32
NN.. CCaappee 2.7% 14
NN.. WWeesstt 3.5% 19
WW.. CCaappee 12.2% 64

110000..00%% 552255

((iiii)) VVoolluunnttaarryy AAssssoocciiaattiioonnss RReeggiisstteerreedd wwiitthh tthhee DDeeppaarrttmmeenntt ooff SSoocciiaall DDeevveellooppmmeenntt aass NNPPOOss
oonnllyy ((rreedduucceedd ddaattaa sseett ooff 550000))

As mentioned before, the primary data set of 525 interviews included a small number of organisations
that maintain dual registration with more than one regulatory body. These organisations may also be
registered as Section 21 companies (11 organisations on this database representing 2.1% of the
entire dataset), Trusts (8 organisations representing 1.5% of the entire dataset), and Cooperatives (6
organisations representing 1.1% of the entire dataset of 525). These dual registered organisations
totalled 25 in number (4.7% of the entire data set). These dual registered organisations were removed
from the data set reducing it to 500. A separate analysis was conducted on this reduced data set in
order to isolate Voluntary Associations registered with DSD. These figures are reflected as a separate
category on most of the tables and graphs that are to follow.
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TTaabbllee 22:: VVOOLLUUNNTTAARRYY AASSSSOOCCIIAATTIIOONNss rreeggiisstteerreedd wwiitthh DDSSDD aass NNPPOOss oonnllyy

PPrroovviinnccee %% ooff ttoottaall IInntteerrvviieewwss 
ppooppuullaattiioonn ccoommpplleetteedd

EE..CCaappee 9.6% 48
FF.. SSttaattee 7.4% 37
GGaauutteenngg 34.4% 172
LLiimmppooppoo 7.6% 38
KKZZNN 16.8% 84
MMppuummaallaannggaa 6.4% 32
NN.. WWeesstt 3.6% 18
NN.. CCaappee 2.4% 12
WW.. CCaappee 11.8% 59

110000%% 550000

((iiiiii)) OOrrggaanniissaattiioonnss RReeggiisstteerreedd wwiitthh tthhee DDeeppaarrttmmeenntt ooff TTrraaddee aanndd IInndduussttrryy aass SSeeccttiioonn 2211
CCoommppaanniieess

A total of 54 Section 21 company interviews were completed out of an initial sample of 55. The
Section 21 companies were accessed off a database obtained from the Department of Trade and
Industry (DTI), representing a population of 11 516 at the end of November 2003. As with the DSD
database, this population was categorised provincially and sampled according to the systematic
random sampling method as explained above. A limitation of this database was that telephone
numbers of registered organisations were not captured, making it difficult and time consuming for
fieldworkers to look up these contact numbers. 

The margin of error for the sample was 13.5% at the 95% confidence interval. This figure is too high
to allow us to draw statistically significant conclusions from the sample. In this sense the sample gives
us an indication of trends applicable for this particular group of organisations, rather than conclusive
representative data.  

Table Three provides an illustration of the provincial ratios and number of interviews conducted in the
DTI Section 21Company Telesurvey. 

TTaabbllee 33:: DDTTII SSeeccttiioonn 2211 SSaammppllee DDiissttrriibbuuttiioonn

PPrroovviinnccee %% ooff TToottaall IInntteerrvviieewwss
PPooppuullaattiioonn ccoommpplleetteedd

EE.. CCaappee 3.7 2
FF..SSttaattee 1.9 1
GGaauutteenngg 57.4 31
KKZZNN 9.3 5
LLiimmppooppoo 3.7 2
MMppuummaallaannggaa 3.7 2
NN.. CCaappee 1.9 1
NN.. WWeesstt 3.7 2
WW.. CCaappee 14.8 8
TToottaall 110000 5544
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((iivv)) NNoonn-pprrooffiitt TTrruussttss rreeggiisstteerreedd wwiitthh tthhee DDeeppaarrttmmeenntt ooff JJuussttiiccee

Fifty-one interviews with non-profit Trusts across South Africa were completed for the Telesurvey out of
an initial sample of 55.

A limitation in this sample group relates to the lack of a database of Trusts at the Department of
Justice. Trusts are registered in one of six districts Master of the Court offices: Bloemfontein, Pretoria,
Cape Town, Grahamstown, Durban and Pietermaritzburg. There is no central record of registered
Trusts, and there are no district specific databases available. It is impossible to ascertain from these
records whether a registered Trust is still active, or whether a Trust is a non-profit organisation.  

It was furthermore difficult to get total numbers of Trusts registered with each district office, as these
records date back to 1934. There are approximately 20 000 - 30 000 total registered Trusts per
district (i.e. approximately 120 000 - 180 000 nationally). The Johns Hopkins study2 estimates the
number of Non-profit Trusts at 3 891.

To overcome these difficulties, a database of Non-profit Trusts that are registered with DSD was
accessed. This database numbered a total of 735 Trusts, and it was this population number that was
used to calculate the relative provincial amounts, in the same way as the orgnisations registered with
DSD as NPOs and the Section 21 sample. Sampling was done according to the systematic random
sampling method discussed above. All Trusts interviewed in this sample were registered as NPOs with
the DSD.

The margin of error for the sample was 13.3% at the 95% confidence interval. This figure is too high
to allow us to draw statistically significant conclusions from the sample. In this sense the sample gives
us an indication of trends applicable for this particular group of organisations, rather than conclusive
representative data.  

Table Four provides an illustration of the provincial ratios and number of interviews conducted in the
NPO Trust Telesurvey

TTaabbllee 44:: NNPPOO TTrruusstt TTeelleessuurrvveeyy

PPrroovviinnccee %% ooff TToottaall IInntteerrvviieewwss
PPooppuullaattiioonn NNeeeeddeedd 

EE.. CCaappee 11.8 6
FF..SSttaattee 29.4 15
GGaauutteenngg 3.9 2
KKZZNN 21.6 11
LLiimmppooppoo 2 1
MMppuummaallaannggaa 2 1
NN.. CCaappee 2 1
NN.. WWeesstt 2 1
WW.. CCaappee 25.5 13
TToottaall 110000 5511
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2 Swilling and Russell, The Size and Scope of the Non-profit Sector in South Africa, 2002. Different figures are provided in another survey undertak-
en around the same time, conducted by the Institute for Democracy in South Africa and the Co-operative for Research and Education for a report on
The state of Civil Society in South Africa, but their findings apply only to the better organised and networked sector of civil society, and is not valid
with regard to community-based organisations and other less formal organisations.
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((vv)) VVoolluunnttaarryy AAssssoocciiaattiioonnss wwiitthh nnoo ffoorrmmaall rreeggiissttrraattiioonn

A total of 51 interviews with unregistered Voluntary Associations were completed. Because this
sample was made up of organisations not registered with any formal regulatory body and therefore not
available on any database, a snowball (chain referral) sampling method was used. Well-established
networks were asked to share their databases for the purpose of this study. Organisations that
participated in this exercise included the Non-profit Consortium, Charities Aid Foundation (CAF), AIDS
Consortium, Rural Support Services, Connections and the KwaZulu Natal CBO Network, and the
Department of Housings People's Housing Project, amongst others.

Because of the peculiarities of this sample, it is impossible to calculate a true population size (the
Johns Hopkins Study  estimates the number of voluntary associations to be approximately 54 000).
The data set generated for this particular group is therefore not meant to be representative of the
entire population of unregistered Voluntary Associations. Its purpose rather is to contextualise
perceptions around registration as an NPO, especially in comparison with the larger data set of
registered Voluntary Associations. Unregistered organisations are the ones most likely to want to
register with DSD as NPOs in the near future and can therefore offer a unique perspective on what the
perceived benefit of NPO registration could be. 

Table Five provides an illustration of the provincial ratios and number of interviews conducted in the
NPO Unregistered Voluntary Association Survey.

TTaabbllee 55:: UUnnrreeggiisstteerreedd VVoolluunnttaarryy AAssssoocciiaattiioonn TTeelleessuurrvveeyy

PPrroovviinnccee PPeerrcceennttaaggee NNuummbbeerr
EE.. CCaappee 5.9 3
FFrreeee SSttaattee 5.9 3
GGaauutteenngg 31.4 16
LLiimmppooppoo 7.8 4
KKZZNN 29.4 15
NN.. WWeesstt 9.8 5
WW.. CCaappee 9.8 5
TToottaall 100 51

((vvii)) CCooooppeerraattiivveess rreeggiisstteerreedd wwiitthh tthhee DDeeppaarrttmmeenntt ooff AAggrriiccuullttuurree

Because the inclusion of this sample is contested4, this sample was enlarged to 100 cooperatives,
from the originally envisaged 50. The rationale for this was that it would be interesting to examine the
overlap between NPO and cooperative registration, and the relations between organisational forms
and perceived benefits of the NPO Act  (see also the NPO-Cooperative dual registration Case Study)
One of the first questions in this questionnaire asked whether the cooperative considered itself to be
a non-profit organisation. A total of 98 Cooperative interviews were completed, of which 65 organisations
(66% of the sample) considered themselves to be Non-profit Organisations. Of this 65, 27
Cooperatives (42%) were registered as NPOs with DSD.

Because the Department of Agriculture (DoA) could not supply a database in electronic form, it was
decided to use the National Cooperative Association's (NCASA) database, which is compiled using
registrations with the DoA. (i.e. there is an agreement whereby the DoA supplies the details of
Cooperatives that register with them to NCASA5 since 2002, who then provides support services to
these organisations).

[16]A s s e s s m e n t  o f  N P O  A C T  -  J a n u a r y  2 0 0 5

4While the legal definition of a cooperative does not allow for such an organisation to be termed a non-profit, this study identified that a significant
number of cooperatives do in fact define themselves as Non-profit Organisations. Other studies on the sector seem to include this group (see Swilling
and Russell 2002) as well. It was therefore decided to include this  group into the NPO Act Impact Assessment Study.

5Personal Communication October 2004: Lucia Ngobeni, Administrator, National Cooperative Association (works with their database).
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This database numbered a total of 2000 cooperatives, and it was this population number that was
used to calculate the relative provincial amounts, in the same way as the Organisations registered as
NPOs, Section 21 and Trust sample.

The Margin of error for the sample is 9.8% at the 95% confidence interval. This makes it easier for us
to draw conclusions with regard to the cooperative population as a whole compared to the sample of
Trusts and Section 21 companies.   

Table six provides an illustration of the provincial ratios and number of interviews conducted in the
NPO Cooperative Telesurvey

TTaabbllee 66:: CCooooppeerraattiivvee TTeelleessuurrvveeyy

PPrroovviinnccee %% ooff TToottaall IInntteerrvviieewwss
PPooppuullaattiioonn NNeeeeddeedd

EE.. CCaappee 41 40
FF..SSttaattee 1 1
GGaauutteenngg 14 14
KKZZNN 26 25
LLiimmppooppoo 2 2
MMppuummaallaannggaa 6 6
NN.. CCaappee 0 0
NN.. WWeesstt 5 5
WW.. CCaappee 56 5
TToottaall 110000 9988

22..22..33 SSttaakkeehhoollddeerr IInn-DDeepptthh IInntteerrvviieewwss aanndd FFooccuuss GGrroouuppss

Interviews were conducted to elicit in-depth responses to key issues that concern different types of
NPO's and the NPO sector as a whole.  The Department of Social Development's NPO Directorate was
a key focus area that was explored with reference to the implementation of the NPO Act.  

Every attempt was made to include both urban and rural NPO's as well as a broad range of interest
groups who have played a significant role in influencing the NPO Sector in South Africa into the
interview and focus group discussions. Both local and international donors were included into the
in-depth interview sample, in order to gather information regarding the opinions of donors in South
Africa with regards to the NPO Act and the impact this piece of legislation has made on the NPO Sector.  

The range of in-depth interviews and focus groups included:

• Department of Social Development
• Regulatory Agencies
• Government Departments
• Donors
• Civil Society
• Specialists

A list of stakeholders that were interviewed is attached to this report as Appendix 2.

22..22..44 CCaassee SSttuuddiieess

Case studies were included into the research design as a means of exploring issues that arose during
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the course of the study. These included:

• Cooperatives that are also registered as NPOs
• NPOs registered previously under the Fundraising Act, 1978
• NPOs de-registered from the NPO Directorate database
• NPOs registered with more than one of the regulatory bodies i.e. DSD, DTI and Department of Justice
• NPOs that have been dissolved

22..33 RReesseeaarrcchh IInnssttrruummeennttss

All survey research instruments were developed after extensive assessment of existing research. Pilot
studies of the research instruments were undertaken to ensure reliability. Numerous amendments
were made based upon the outcomes of the pilots, with a few further amendments being made
during the course of the survey.  Added to this the research tools were circulated to the Reference
Group Team who made various suggestions for amendments.

22..44 IImmpplleemmeennttaattiioonn

The Telesurvey was conducted with a team of 8 field workers. Field workers were selected on a
stringent basis. All field workers were senior post-graduate students of the Development Studies
Department at Rand Afrikaans University, and had a good grasp of the nature of the NPO sector. All
field workers were involved in a study on NPO's in 2003 where extensive training was given in
interview skills as well as an introduction into non-profit sector key issues.

For the purposes of the current study, field workers were inducted according to a rigorous training
session, where the aims and methodology of the study were addressed in detail. A full-day training
session was carried out with all field workers. This provided an opportunity to engage the field workers
with the research subject and purpose of the project. The training day also allowed skills transfer
between Umhlaba staff members and the field workers where research methodological issues were
explained. The research instruments were role-played in front of students as well as students carrying
out mock interviews with each other. It was also important to cover as many of the official languages
as was possible within the survey team, as many different organizations in all of the nine provinces
were contacted. 

Field workers were monitored closely and attended regular de-briefing sessions to assess the progress
of the Telesurvey as well as to collectively solve any problems they were experiencing. At the end of the
Telesurvey, an in-depth de-briefing session with field workers was held to gather qualitative / anecdotal
information that the field workers may have gathered through the course of conducting the telephone
interviews. This also provided an opportunity to allow the field workers to pass on their observations
and insights into the research study that they may have arrived at during the course of the telephone
interviews.

The field workers that undertook in-depth interviews and focus groups discussions were senior
researchers with extensive experience in research, as well as with a sound understanding of the NPO
sector.

It was anticipated that there would be a high demand for information from organizations that were
contacted, and the field workers collated a reference information pack for use. This information pack
was updated continuously as new information is requested from the field workers.

22..55 LLiimmiittaattiioonnss 

A limitations encountered in this study relates specifically to the databases which often contained
incorrect, flawed or inconsistent information. This resulted in significant delays, as field workers had to
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verify and update information. New sample sets had to be produced in order to reach the required
numbers for each target group that was being investigated in this study.

Another problem that has already been mentioned in this report relates to the lack of information
available on registered Trusts. This resulted in significant delays in conducting this aspect of the study.
As a result a sample had to be constructed from disparate sets of available data.

A general limitation of this assessment relates to issues of  representivity and validity. These are issues
that most (if not all) studies of a social scientific nature have to grapple with, and this particular study
is no exception. It should be remembered that the subject of this study is an incredibly diverse and
complex sector, which does not lend itself easily to interpretation. Although this assessment was at
least as extensive (indeed, if not more so) in its scope as any other previous study of the NPO sector,
there will always be debate as to whether the findings reflect the entire spectrum of views existing in
the sector. Such debate is necessary and desirable. Despite these concerns, the authors of this report
are of the opinion that this report is an accurate portrayal of the data collected for the purposes of this
study.

22..66 SSttrruuccttuurree ooff tthhee RReeppoorrtt

For the purposes of this study the impact of the NPO Act, 1997 on the NPO sector in South Africa has
been assessed according to five key themes. These include:

Theme One: Creating an Enabling Environment
Theme Two: Establishing an administrative and regulatory framework within which NPOs can 

conduct their affairs
Theme Three: Encouraging NPOs to maintain standards of governance, transparency and accountability,

and to improve those standards
Theme Four: Creating an environment within which the public may have access to information 

concerning registered organisations
Theme Five: Promoting a spirit of co-operation and shared responsibility within government, donors

and other interested persons

Specific indicators have been developed for each theme, to serve as focal points for the purpose of the
assessment. These indicators have been identified in each section, and serve to structure the report.

The report provides a contextual analysis based on a literature assessment, before proceeding to
analyse each theme in turn. A set of summary concluding remarks is presented, before presenting
recommendations emerging from the assessment. The following section covers existing research on
and analysis of the NPO sector, seeking to outline the main issues that have come up in public debates
over the size, scope and role of the sector. It aims to assess critically some of these issues and outline
some of the main studies of the sector rather than discuss every single one of them. As such, the
section focuses on those issues deemed to offer a crucial historical and contextual perspective for the
assssment of the impact made by the NPO Act on the sector as a whole. 
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3. ASSESSMENT OOF LLITERATURE OON NNPOS 

33..11 IInnttrroodduuccttiioonn

The impact of government legislation on non-profit organisations (NPOs), and particularly on
non-    governmental organisations (NGOs) and community-based organisations6 (CBOs), should be
examined within the wider context of civil society in South Africa. Frequently referred to also as the
voluntary sector and the non-profit sector, these terms cover similar terrain, though the scope and
boundaries of each term are somewhat different. At the core of all of them are thousands of
associations, movements and networks, which play an important role in community organisation,
service provision, and policy and advocacy activities. These organisations exist and operate
independently of the state, though sometimes in alliance with some of its structures.

Our object of investigation here, the Non-profit Organisations Act of 1997, goes back to 1992, when a
Johannesburg-based NGO, the Development Resources Centre, initiated the Independent Study
towards an Enabling Environment for Non-Governmental Organisations in South Africa7. The project,
led by prominent people from the non-profit and business sectors, undertook research and networking
around several policy areas affecting non-profit organisations in South Africa, and in particular on:

• Civil society and fundamental freedoms
• Fundraising, giving and volunteering
• Registration and establishment, and 
• The tax status of NGOs.

Using findings from local and comparative work, the study came up with recommendations for policy
and legislation. These were disseminated throughout the non-profit sector to inform organisations
about the study and to ask for their input. This consultation process was a major factor in the eventual
formation of the South African National NGO Coalition (SANGOCO) in 1995. 

With the consolidation of recommendations from provincial workshops, a legal team drafted a
Discussion Document towards a Non-profit Organisations Bill8. Some clauses in the proposed Bill were
controversial and led to a prolonged debate in the sector about the desirable relations between NPOs
and the state. While the non-profit sector was sorting out this debate, the new government that took
office in 1994 was re-thinking its policies regarding welfare provision, to bring them in line with the
vision and values of the RDP. This facilitated a working relationship between the sector and the
Department of Welfare, strengthened by the new focus on developmental social welfare and the move
of the Fundraising Directorate from the Treasury to Welfare (re-named later as Social Development).

A partnership between the Department and its Directorate of NGOs, and key organisations in the NPO
sector, such as DRC and SANGOCO, was formed in 1996. It led to a series of consultations on the
proposed Bill, which culminated at the first NGO Week that year. From then on, the Department of
Welfare became the leading player in pursuing new legislation. A draft Non-profit Organisations Bill was
prepared, addressing many of the initial concerns raised by organisations in the sector since the early
1990s. The principle of voluntary registration of NPOs was re-asserted, and became the foundation of
the NPO Bill, and subsequently the NPO Act of 1997.  
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6 Different definitions of CBOs are used in literature on the NPO sector.  For the purposes of this assessment a CBO is referrs to an organisation
which brings together constituencies at a grassroots level to take action and make representation on issues of common interest. This definition
therefore relates more to locality and target group than to the size or structure of the organisation.
7 Development Resources Centre. 1992. Independent study into an Enabling Environment for NGOs A participatory experience in public policy
formulation. Johannesburg.
8 Independent study into an Enabling Environment for NGOs - Second Draft proposal concerning a Non-profit Organisaitons Bill. 1995.
Johannesburg.
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The goals of the Act were to "encourage and support" non-profit organisations in their "contribution to
meeting the diverse needs of the population", by: 

• Creating an environment in which non-profit organisations can flourish
• Establishing an administrative and regulatory framework within which non-profit organisations can 

conduct their affairs
• Encouraging non-profit organisations to maintain adequate standards of governance, transparency

and accountability and to improve those standards
• Creating an environment within which the public may have access to information concerning registered

non-profit organisations, and
• Promoting a spirit of co-operation and shared responsibility within government, donors and amongst

other interested persons in their dealings with non-profit organisations.

The Act maintains that, "every organ of state must determine and co-ordinate the implementation of
its policies and measures in a manner designed to promote, support and enhance the capacity of
Non-profit organisations to perform their functions".

A Directorate for Non-profit Organisations (known as the NPO Directorate), is responsible for: 

• Facilitating the process for developing and implementing policy
• Determining and implementing programmes, including programmes

• To support non-profit organisations in their endeavour to register, and
• To ensure that the standard of governance within non-profit organisations is maintained and 

improved
• Liaising with other organs of state and interested parties, and
• Facilitating the development and implementation of multi-sectoral and multi-disciplinary 

programmes.

As is obvious from the above, non-profit organisations (NPOs) are the centre of the Act's goals and
processes. But what are NPOs?

33..22 WWhhaatt aarree NNPPOOss??

In 1993 the Development Resources Centre defined NGOs as "self-governing, voluntary, non-profit
distributing organisations operating, not for commercial purposes but in the public interest, for the
promotion of social welfare and development, religion, charity, education and research". This definition
limits its scope to organisations working in the public interest, excluding those that have a more private
function or that have no clear social-public agenda. It thus excludes a large number of community-based
organisations and activities, and therefore may be too restrictive for our purposes here.

The focus on the developmental role of civil society organisations has been widespread. A survey of
the voluntary sector as it was in 1996, identified NGOs and CBOs as having an important role to play
in filling the gaps left by the government, especially in poor communities. This role, it was argued, was
earned "through the strategic location of NGOs, their access to communities and the credibility they
enjoy from these communities. Further, their organisational flexibility and capacity to identify develop-
ment alternatives make them the missing link in many of the state's development ventures." But for
them to be able to fulfil this role, "effectively requires a policy and an institutional environment that
promote and foster the NGO and CBO sector."9

In a more encompassing manner than before, the Non-profit Organisations Act of 1997 defines its
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9 Jacqui Boulle, "Putting the Voluntary Sector Back on the Map", Development Update, 1,1 (1997).
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scope to encompass trusts, companies and other associations that are "established for a public
purpose" and that "the income and property of which are not distributable to its members or
office-bearers except as reasonable compensation for services rendered" - in other words, they are not
aimed at making a profit. Beyond this definition, the Act does not provide further specification of what
these organisations might do, in which sectors they may operate, and what specific goals they may
pursue, except that they must not be organs of state. The data collected by the NPO Directorate of the
Department of Social Development merely uses the objective and theme of registered organisations
in order to classify them into different categories.

Building on this definition, the Taxation Laws Amendment Act of 2000 exempts under certain
conditions organisations engaged in 'public benefit activities' from paying taxes. In terms of the
legislation, Public benefit organisations (PBOs) may become exempt from income tax, if they apply for
exemption, giving full details of their activities with supporting documentation, and meeting certain
criteria related to the way they generate and spend funds. The bulk of their activities (measured in cost
or time) must be carried out for the benefit of persons in South Africa, in a non-profit manner and with
altruistic or philanthropic intent. 

The main categories of such activities are: welfare and humanitarian; health care; land and housing;
education and development; religion, belief or philosophy; cultural; conservation, environment and
animal welfare; research and consumer rights; sport; and providing resources for approved PBOs.

A comprehensive study of South Africa's non-profit sector - published in 2002 as part of the Johns
Hopkins comparative international non-profit sector study10 - adopts a broad structural approach that
uses five operational criteria to define its scope. Non-profit organisations must be:

• Organised (have institutional form)
• Private (but may receive funds from government)
• Self-governing (control their own activities)
• Operate not for profit (profits must be reinvested in the mission of the organisation), and be
• Voluntary (must engage volunteers and have non-compulsory contributions and membership).

To the organisations included in public interest/benefit definitions presented above, the Johns
Hopkins study adds associations that have no clear public agenda but which may play a role in the
provision of community based informal social services. These may include  cooperatives (small scale
operations based on self help principles), stokvels (a group who contribute money to a pool, from which
each member benefits in turn), burial societies (groups to which members contribute to assist with
burial costs), religious organisations (which play a role in welfare, cultural, educational, and recreational
life of communities), and local and community-oriented branches of political parties.

A further study undertaken in 2001, in the framework of the Civicus civil society diamond study11 ,
defined its object of investigation "the sphere of organisations and/or associations of organisations
located between the family, the state, the government of the day, and the prevailing economic system,
in which people with common interests associate voluntarily. Amongst these organisations, they may
have common, competing, or conflicting values and interests."

When NGO members in that study were asked to identify characteristics associated with South African
civil society, they included, among others, being non-profit (operating not for private gain), having a
measure of voluntarism (using voluntary workers), having delivery orientation, being independent (or
autonomous of government) and having their own constitution, rules, and governance structures. 
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Some participants in the study felt that civil society organisations represented the disadvantaged and
the poor on the margins of society, but others felt that they operated on a mandate from members or
beneficiaries (regardless of social origins), and were driven by the interests of their communities. They
were established mostly in order to respond to the needs of people and communities in the areas of
welfare, service provision, training and technical assistance, community-based burial and savings
groups, income generation, community development, advocacy and networking.

At this point, it is important to note that the NPO Act adopted a comprehensive definition of its domain.
This has implications for our understanding of its goals and the extent to which they have been met,
as will be explored later on in this report. 

Before plunging into a discussion of the concrete relations between state and NPOs (or civil society
organisations), we offer here an overview of the context for the NPO Act, drawing on a range of
studies that examine various aspects of civil society in post-apartheid South Africa. 

This will include interpretations of notions such as an enabling environment for the non-profit sector
and partnerships between its organisations, government structures and international agencies, seen
from the perspective of the players in the field. Another issue covered in this review is work regarding
the self-organisation of the sector as well as government legislation in relation to it. Local and
international donor perspectives on their role regarding the sector, and their views on the NPO Act and
its impact will be surveyed as well. We conclude with an outline of the key issues that emerge from the
literature survey, the issues that remain uncovered, and where our current study can make a contribution
to filling the existing gaps. But first, a brief theoretical interlude, which can be skipped by those with a
more applied mind!

33..33 CCiivviill ssoocciieettyy:: AA tthheeoorreettiiccaall iinntteerrlluuddee 

When we look at the non-profit sector we need to understand the complex and contradictory roles of
social and political players in a society undergoing transformation. These have been shaped in South
Africa by the particular circumstances of apartheid, the struggle against its socio-economic policies,
developments following the political transition of 1994, and the nature of state and civil society that
emerged out of these processes. The historical background is thus important in understanding the
challenges and opportunities facing us today. 

A starting point would be a general definition of civil society, which regards it as "a sphere of social
interaction between economy and state, composed above all of the intimate sphere (especially the
family), the sphere of associations (especially voluntary associations), social movements, and forms of
public communication".12 The political role of civil society is related to "the generation of influence
through the life of democratic associations and unconstrained discussion in the cultural public
sphere". 

From this perspective civil society can contribute to policy through the implementation of programmes
to supplement (but not replace) the role of the state, and through forms of regulation to
counter-balance the ability of the private sector to subordinate the economy to its interests.

AA pprroommiinneenntt tthheeoorriisstt iinn tthhee ffiieelldd,, JJoohhnn KKeeaannee,, ddiissttiinngguuiisshheess bbeettwweeeenn tthhrreeee mmaaiinn aapppprrooaacchheess ttoo tthhee
ssttuuddyy ooff cciivviill ssoocciieettyy::

• An analytical approach, which aims to "develop an explanatory understanding of a complex socio-
political reality by means of theoretical distinctions, empirical research and informed judgements 
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about its origins, patterns of development and (unintended) consequences."13

• A strategic approach aimed at "defining what must or must not be done so as to reach a given political
goal". This may include fighting despotic power by creating a network of oppositional civic organisations
(as was the case in some South American countries and in South Africa), and identifying the steps
that enable political mobilisation to fight the existing power structure.

• A normative approach, which emphasises "the multiplicity of often incommensurable normative
codes and forms of contemporary social life". It places value on political and cultural pluralism in
order to create space and provide people and groups with freedom to debate each other. Civil society,
in this approach, is a way of subjecting power to mechanisms that enable disputation, accountability,
representation and participation. 

A similar scheme is found in the work of Charles Taylor, who argues that civil society is a sphere of free
associations independent of state power. In a stronger sense, civil society is an ensemble of
associations that interact with the state and can significantly determine or inflect the course of its
policy.14  Taylor focuses on the latter sense, which can be differentiated by the extent to which civil
society is seen to be complementing state power or providing an alternative to it (stronger sense).

The relationship between these different conceptualisations of civil society, and their implications with
regard to the role of civil society organisations in service delivery, advocacy and community life, have
been a topic of contention in South African, during the apartheid era and in its aftermath.    

33..44 CCiivviill ssoocciieettyy aanndd tthhee ssttaattee:: HHiissttoorriiccaall ccoonntteexxtt

The relations between state and civil society were not a major issue in the struggle for democracy in
South Africa. During the apartheid era, opposition forces did not challenge the prominence of the state
as such, but rather the specific uses to which state power was put. Civil society consisted of
organisations and structures that positioned themselves outside of the state, due to its inherently
undemocratic character, but acted to change the distribution of power in society. It was the policies and
priorities of state structures that were a primary source of concern, not their existence and powers in
relation to society. In Eastern Europe, in contrast, challenging the prominent role of the state in
economic, social and cultural life was a major issue in the struggle for democracy.

Tensions were thus inevitable between opposition forces - primarily those affiliated with the African
National Congress - that were oriented primarily towards the seizure of power, and for whom a base in
civil society was a temporary tactical position, and forces - NGOs and CBOs - rooted in civil society.
These tensions were largely suppressed during the 1980s, to allow a united front against the common
enemy, but they started rising to the surface with the demise of apartheid and the beginning of the
transition process in the 1990s.

To appreciate how state and civil society relations unfolded in South Africa we need to keep in mind
that the nation-state, which until the 1980s wielded ultimate political authority, must not be studied in
isolation from its regional and international environment. Tighter integration of markets and of global
social and political relations has affected the capacity of each state to be the absolute master of its
own domain. It is impossible to understand specific South African developments outside of their
context: the decline of the welfare state in the West, the collapse of socialism in the East, and the
disillusionment with the state-oriented development paradigm in the South. In addition, the
prominence of free trade and export-oriented policies, multiculturalism, the expansion of media such
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as the Internet, and the blurring of boundaries between the local and the global, all impact on
specific state-civil society interactions.

Historically in South Africa, the length, intensity and impact of colonial interventions severely
undermined indigenous structures and social networks. Since the 1970s, a new set of social and
political institutions, rooted in contemporary developments and only loosely connected to pre-existing
networks, have come into being. They have confronted a state that was strong and reached deep into
civil society and the market, though its capacity to maintain order eroded over time.

The main political opposition movement, the United Democratic Front (UDF), provided an organisational
framework for hundreds of NGOs, CBOs, youth, women, and student organisations, neighbourhood and
township associations, religious organisations and unions, all of which were part of civil society.
Although the main goal of the movement was to bring down the apartheid regime, many other
concerns were raised by affiliate organisations. A range of issues including working conditions, rent,
environmental degradation, urban services, AIDS awareness, school curriculum, and many others,
were taken up. Specific local conditions and grievances, and issues of sheer survival in many localities
throughout the country, fed into a strategy of political mobilisation.

In the absence of legitimate elected structures, civics stepped in to provide some basic services, such
as provision of land in informal settlements, policing, and settling disputes through people's courts.
Various NGOs attempted to provide services in areas such as literacy, health care, human rights, and
welfare, but with little prospect of meeting the huge needs of the population. 

This took place against a background of processes that unfolded in the late 1980s and early 1990s,
which involved shedding off state functions to the private sector and communities in many areas,
ranging from education to security. This was part of a global trend towards state disengagement from
society (the so-called Thatcherite revolution). In South Africa it was additionally motivated by a desire
to replace politically illegitimate control mechanisms by cheaper, more efficient, and legitimate market
mechanisms, which would decrease the need for extra-economic coercion to secure white privilege.
The steps taken in this direction were also prompted by fear that with transition, a strong state would
use its power to radically shift the distribution of resources. 

With the political transition of 1994, there were expectations that the diminishing role of the state
would be reversed, and that the new government would take on further tasks and commitments. While
the new government has committed itself to a range of new programmes and policies, in practice is
faced serious problems in extending its reach. Budgetary constrains, the legacy of inefficient state
management, and the realisation in state circles that their capacity to intervene in society is limited,
have prevented the state from broadening its reach. At the same time, power hunger, the impact of the
1980s rhetoric, and pressure on government by the labour movement to keep market trends at bay,
have encouraged some state structures to attempt greater involvement in economy and society. These
contradictory dynamics will continue to be displayed in coming years.

It is useful to consider here that transition in South Africa has unfolded in a global environment differ-
ent from the 1960s and 1970s, which saw a wave of liberation movements carried to power in Asia,
Africa, and Latin America. Deeply influenced by state-oriented development paradigms, many of these
movements sought to create strong centralised institutions in order to direct socio-economic development,
and to nationalise private enterprises. Markets and civil society institutions were marginalised as a
result. In southern Africa, countries such as Tanzania, Zambia, Mozambique, and Angola epitomised
this approach. 

By the late 1980s, when the prospect of political transition in South Africa became realistic, the
environment had changed. The economic situation in most countries that followed the state-oriented
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paradigm was deteriorating. State-directed development had led to the creation of bloated bureaucracies,
inefficient management, loss of productivity, corruption, deterioration of services, the rise of new elites
feeding off the public trough, and widespread public discontent. The notion of a strong state as the key
to development had been discredited. The breakdown of the welfare state in many countries in the
West, due to its inability to deliver social services as it used to (referred to as 'the fiscal crisis of the
state'), further contributed to disillusionment with the role of the state.

Caught between the supremacy of the market and the state, elements in civil society have had to carve
a new niche for themselves. They have been assisted in this task by the growing international concern
with the failure of established development paradigms, and the need to come up with creative
alternatives to the conceptual dichotomies that have dominated the field for decades. Civil society has
been celebrated as the answer to the inequalities generated by the market on the one hand, and the
bureaucratic ossification generated by the state on the other. The extent to which this can become a
valid answer is explored in the next section. 

33..55 PPoosstt-AAppaarrtthheeiidd SSoouutthh AAffrriiccaa:: cciivviill ssoocciieettyy,, ssttaattee,, aanndd ddeemmooccrraaccyy

It is important to bear in mind that civil society is composed of many diverse elements, and is divided
between supporters of different and opposed social and political agendas. In countries such as the
United States and South Africa, where state-sponsored racism was abolished but racist institutions
and practices are prevalent in the private sphere, a simplistic identification of civil society with the
realm of freedom, and of the state with the realm of coercion is untenable. In other words, we cannot
look up to civil society as a magic solution to all social problems. Rather we must examine it critically,
and evaluate the ways in which elements within it can act (possibly together with elements from other
sectors) to advance worthwhile causes.

The relations between the state and civil society are in particular need of clarification in South Africa,
due to the equation of democracy with majority rule in this country. The exclusion of the majority of the
population from having a say in the way the country was governed, made the demand for a political
system based on the principle of 'one person, one vote' central to the anti-apartheid struggle. Slogans
such as 'power to the people' or 'the people shall govern' were used interchangeably with this demand.
In essence they called for the creation of a system in which all citizens would have access to the vote
and thus to power.

Much of the concern with transformation of the state in the post-1994 period has focused on the need
to change policy frameworks and the racial complexion of the public service. Little attention has been
paid to the need to transform the ways in which state power is conceptualised and exercised, and the
ways in which it interacts with society. The ANC and its alliance partners share an emphasis on the
state as the guiding force of economy and society. They frequently mention the need to involve
popular forces in the process of governance, and invoke the notion of partnerships with civil society
and the private sector. Popular participation is invariably seen, however, as a way of bolstering the role
of the state under ANC leadership, rather than as potentially contradicting, challenging or forcing it to
re-think its policies and practices.

The frequent calls to allocate more powers and control over budgets to central government, nationally
and at the metropolitan level, at the expense of provinces and local tiers of government, are related to
this approach. State officials and political leaders seem to operate on the assumption that bigger is
always better, that formal deserves more attention than informal, and that management on a large
scale implies the ability to shift resources and priorities to benefit poor constituencies. From
broadcasting and telecommunications to education and urban planning, centralised control is adhered
to in principle, though practices vary a great deal, depending on resources and capacity.

[26]A s s e s s m e n t  o f  N P O  A C T  -  J a n u a r y  2 0 0 5

A S S E S S M E N T  O F  L I T E R A T U R E  O N  N P O S



The concern with the need to redistribute resources and allow planning to address the legacies of the
apartheid past is understandable and justified, but centralisation gives rise to problems. It tends to
shift power upwards, away from people and structures closer to the ground. It empowers an expanding
non-elected and unaccountable bureaucracy, which is needed to administer affairs and transmit
policies from the upper echelons of power to lower levels of implementation. It makes the incorporation
of local inputs, which of necessity are diffuse, unsystematic and location-specific, difficult. It creates
filters through which the concerns expressed by the grassroots become diluted. It encourages
large-scale policy frameworks removed from practical constraints of implementation at the local level,
and therefore can make even the best policy intentions unrealisable.

33..66 TToowwaarrddss aann eennaabblliinngg eennvviirroonnmmeenntt

A view from the NGO sector early in the transition reflected on the good and bad news involved in the
re-alignment of political forces in post-apartheid South Africa.15 On the positive side:

• The South African Constitution, which guarantees many rights that create an enabling environment
within which NGOs and CBOs can operate. These include the rights to equality, freedom of association,
freedom of speech, freedom of assembly and access to information

• Legislative steps made provision for the voluntary registration of the non-profit sector, a new form of
incorporation, and a register of non-profit organisations, these steps were the outcome of active   
lobbying by the NGO sector (culminating later on in the NPO Act)

• The creation of the National Development Agency (NDA), with the aim of coordinating and distributing
government and other funding to NGOs and CBOs according to need

• Setting up many forums and development councils at local level, which create space for active civil
society and community involvement in development.

The gaps and challenges that needed to be addressed were identified as follows:

• The need for a reform of the tax laws to facilitate the activities of the sector and encourage
contributions to it from the private sector

• Creating a space for participation of NGOs and CBOs in local level development
• Tender procedures need to be revised to include criteria that recognise the value contributed by 

NGOs and CBOs - their legitimacy, flexibility and participatory approach
• Information exchange, including information about new legislation, policies, projects and tenders for

government work, and information on NGOs' capacities and programmes.

The gaps and challenges identified by the NGO sector in the mid-1990s formed the basis for a series
of discussions and attempts to formulate policy principles regarding the sector and the environment
within which it operates. As mentioned earlier, the NGO Week of December 1996 discussed tasks
related to the establishment of an enabling environment for the sector. These included getting rid of
the legal legacy of apartheid, simplifying the laws governing civil society organisations, and creating
space for and protecting NGOs that find themselves in conflict with government policy.

Following a workshop with international representatives of NGO coalitions from Africa and elsewhere,
four principles were raised to inform the notion of an enabling environment: 

• That the legislative framework should promote the independence of civil society, not control it
• That the regulatory framework should allow state intervention only when absolutely necessary
• That the law should promote accountability of NGOs without placing on them undue burdens, and 
• That the law should be simple and user-friendly.
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OOuuttccoommee ddoommaaiinn

Generic pre-conditions

Association

Resource mobilisation

Voice

Information and communication

Negotiation

It is clear from that approach that the majority of people in the NPO sector interpreted the concept of
an enabling environment back then - and arguably today as well - as giving organisations as much
freedom to operate as possible, with minimal state regulation to ensure some accountability to their
constituencies. The purpose was to remove the remaining restrictive apartheid regulation (such as the
Fundraising Act) rather than give the state new powers to control the sector. 

Government seemed to concur with the notion that its intervention should be kept to a minimum, in
order to protect and promote the broad reach and sheer variety of functions fulfilled by civil society
organisations in South Africa.16 In the White Paper on Social Welfare it defined an enabling environment
as an economic, political, cultural and legal environment that enables people to achieve social
development. This document further acknowledges that such an environment is created by a variety
of both state and non-state actors that require space within which to conduct their affairs. The NPO
Act itself talks about the need to create an environment in which NPOs can flourish.

It has been argued that we need to distinguish between the creation of an enabling environment, on
the one hand, and the establishment of an administrative and regulatory framework and encouraging
NPOs to maintain standards of governance and accountability on the other. The enabling environment
should centre on a legal framework that will regulate the creation of NPOs, allow them to operate
independently of the state, and enhance their capacity.17 From this perspective, helping organisations
to register and comply with the provisions of the Act does not constitute capacity building. It would
mean that the NPO Directorate merely assists NPOs in overcoming obstacles that it itself created.The
ultimate goal must be building capacity to tackle tasks beyond the bureaucratic requirements of the
Act, and that involve developing and implementing social policy.

Another formulation of an enabling environment, which focuses on legal space from NPOs, resource
mobilisation and ability to make an impact on policy, provides a useful benchmark for measuring the
extent to which a given environment is enabling, as outlined below. 18 
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LLeeggaall ddiimmeennssiioonnss//ccoonnddiittiioonnss

Constitutional guarantees of civic right
Judicial system - autonomy and access
Freedom of association and assembly
Maintenance of public order
Public benefit recognition/NPO registration
Public benefit/NPO taxation, exemptions and privileges
Labour law and regulations
Reporting on financial transactions
Freedom of expression
Right of access to public media
Public media control and censorship
Private media ownership, control and censorship
Freedom of access to public information
Control on citizen movement and residence
Political processes - elections, referendums
Participation in public policy making
NPO participation in (local) governance system
Corporate standards and compliance system
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This matrix identifies the legal dimensions that must obtain for an enabling environment to emerge.
Among these are general rights in society (such as rights to association, assembly and freedom of
expression), institutional conditions (a constitution, autonomous and accessible judicial system), and
specific legislation that recognises non-profit organisations and their public benefit functions, and
adjusts the tax and labour legislation accordingly. Political conditions having to do with an open
system that includes regular elections, and the ability of citizens to access information and participate
in public policy making, at national and local levels, are other essential ingredients. 

Research conducted by International Center for Not-for-Profit Law (ICNL), in conjunction with the World
Bank culminated in the Handbook on Good Practices for Laws Relating to Nongovernmental
Organisations of 1997. This publication analysed laws from over 100 countries to examine international
standards in practice. The ICNL identifies four aspects of an enabling environment, along lines similar
to those proposed by the ARVIN framework used by Fowler. 

The first aspect is protecting fundamental freedoms. These freedoms include the establishment and
registration of NPOs in an easy and affordable manner, assisted by the state when needed. NPOs
should be permitted to engage in activities for the benefit of their members and in public benefit activities,
have the right to speak freely about all public matters, and have access to all media outlets to disseminate
information about their activities.

The second aspect is that of integrity and good governance. Laws governing NPOs should require that
the rules governing the operation of the organisation be stated in the founding documents of an NPO.
The legislation should allow an NPO to set and change the governance structure and operations of the
organisation, and provide that officers and board members of an NPO have a duty to exercise loyalty
to the organisation and to execute their responsibilities to the organisation with care and diligence.
Conflicts of interest and private appropriation of assets must be prevented. 

The third aspect is financial sustainability. NPOs should be permitted to engage in fundraising
activities, nationally and internationally, subject to regulation to ensure standards for public solicitation
activities, the provision of information to the public, and sanctions for inappropriate conduct. An NPO
should be permitted to engage in commercial activities, provided that its non-profit status is not violated.
NPOs should be exempt from taxation on income from members, donors or government agencies. To
encourage philanthropy and social giving, donations to public benefit NPOs should be entitled to
income tax benefits. The laws should encourage volunteers to work for NPOs, by encouraging employers
to permit employees to have time off for such work. The laws should encourage partnership between
government and NPOs, providing for government financing of projects carried out by NPOs, through
grants and contracts.

The fourth aspect is that of accountability and transparency. It includes regular but simple reporting
requirements (while protecting confidential information), power of auditing by supervisory agencies
and tax authorities, disclosure of information about general finances and operations to the public, and
sanctions for violations particular to NPOs.

Both Fowler and the ICNL have come up with legal and regulatory frameworks that allow us to examine
existing conditions against a set of ideal-typical circumstances.20

33..77 MMaajjoorr rreesseeaarrcchh ffiinnddiinnggss
Since the mid-late 1990s, various research projects have been undertaken to gather information,
analyse social and organisational conditions, and suggest ways forward in order to create an enabling
environment for the non-profit sector.21 They deal with many of the principled aspects discussed above,
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but with reference to concrete legal and organisational development in South Africa in the last decade.
Some of the main reports and projects that address these issues are reviewed below, focusing
respectively on the size and scope of the sector, and its role and impact. 

33..77..11 TThhee ssiizzee aanndd ssccooppee ooff tthhee NNPPOO sseeccttoorr

Two major quantitative empirical studies have been undertaken in recent years, and are discussed
below. Two points emerge as central from these reports: 

• There is a clear divide between the better resourced and organised NPOs (usually referred to as
NGOs), and poor community-based organisations, which are largely deprived of resources and are
less formally structured

• All formal processes of registration - for tax exemption, as section 21 companies - are likely to benefit
more the former (organised NPOs) than the latter (resource-poor CBOs). For the NPO Act to have a
positive impact, it must offer concrete benefits, particularly to organisations with limited capacity to
engage in formal activities. Otherwise, it would be seen to as a drain on meagre resources with no
visible benefits to those who take the trouble to engage with it.

The Johns Hopkins report on the size and scope of the non-profit sector in South Africa focused on
organisational employment and revenue figures, drawn from a large sample of organisations based in
diverse communities; it is less useful with regard to the nature and impact of the activities undertaken
in the sector.

The number of organisations in the sector is approximately 100,000, with more than half of them
(53%) classified as informal and voluntary community-based organisations. A large proportion of these
are smaller organisations operating only at a community level. The report asserts that these
organisations may make important contributions to poverty alleviation, since they can respond to
problems at a community level quickly and efficiently. Only about 15% of the total number of
organisations can be identified as NGOs (section 21 companies and trusts).

Of the different fields in which non-profit organisations operate, the largest ones are social services
(22% of the total), culture and recreation (20%), and development and housing (20%), followed by
health (7%), education (6%) and environment (3%). Putting together the sectors involved directly in
various social delivery tasks (education, health, social services, environment, and development and
housing) gives us 58,000 organisations throughout the country that engage in delivery, out of the total
of 100,000 NPOs. 

The total income of the non-profit sector in South Africa is estimated at R14 billion, of which
government provided 5.8 billion (42%), R500 million of which derived from overseas development
assistance, channelled largely but not exclusively through the South African government. Self-generated
income derived from fees, sales, and membership dues accounted for 29%, private sector donations
(mostly local) accounted for 25% and investment income accounted for the remaining 5%. It is
important to realise that government contribution was in the form of grants as well as contracts. The
fields benefiting the most from this source were social services (36% of the total government
contribution), health (29%), and development and housing (20%), with education and environment
receiving little amounts (of the total government contribution, 86% went to the delivery sectors).

33..77..22 BBeenneeffiitt ffrroomm ttaaxx lleeggiissllaattiioonn

Subsequently to the Johns Hopkins study, a survey conducted by Umhlaba Development Services in
2003 examined the impact of the 2000 tax legislation on the non-profit sector. This was done with the
use of a large representative sample of NPOs registered with the Department of Social Development
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(similar in this sense to the bulk of organisations represented in our current study).22

Most of the organisations in the survey were based in communities (87%), while the rest were
provincially based (8.5%) or nationally based (4.5%). The primary constituencies for organisations'
work were individuals or families (50% of the total) and communities (48%). Organisations in the
survey were equally divided between those who were based primarily in the urban areas (43%) and in
the rural areas (42%). Consistently with the findings above, the majority of organisations in the survey
- 62% - regarded themselves as community-based organisations (CBO). Only 32% regarded themselves
as NGOs, and 4% defined themselves as both NGOs and CBOs.

Importantly for the tax legislation study, as well as for the current study, many organisations said they
could not pay salaries on a regular basis, indicating meagre financial resources. Almost a quarter of
them (23%) did not pay staff salaries in the two months preceding the survey, and the staff of an
additional 37% of organisations consisted of volunteers who did not get paid. Only 39% paid their staff
salaries in the preceding two months (54% of NGOs, but only 32% of CBOs). 

Whereas 11% of organisations in the survey had no financial resources, 77% of them had revenue of
less than R250,000, 8% had revenue of between R250,000 to R1,000,000, and only 4% has revenue
exceeding R1,000,000. As the table below makes clear, there are distinct differences in income levels
between organisations of various types. 

Overall, organisations defining themselves as CBOs and operating at community level, registered only
as NPOs with DSD, were more likely to operate with meagre financial resources. NGOs, urban-based
organisations, and those based at provincial and national levels are more likely to enjoy relatively high
revenues. 

This is also true for organisations registered as Section 21 companies, compared to those only
registered as NPOs with DSD, and to a limited extent for affiliated organisations to some kind of
network or forum, compared to non-affiliated organisations, which are not part of a network.
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22 Umhlaba Development Services, Determining the Net Benefits the NPO Sector has Derived from the 2000 Taxation Laws Amendment Act:
Developing a Comprehensive Typology of Registered NPOs in South Africa (March 2004).

TTaabbllee 88:: OOvveerraallll rreevveennuuee 

TTyyppee

CBOs
NGOs
Rural base
Urban base
Community base
Provincial base
National base
Organisations registered as NPOs only
Section 21 companies
Affiliated organisations
Non-affiliated organisations
All 

NNoo
iinnccoommee

10%
11%
17%
10%
12%
4%
8%

11%
9%

10%
11%
11%

MMoorree tthhaann
RR11,,000000,,000000

3%
8%
2%
5%
3%

10%
22%
3%

12%
5%
4%
4%

RR225500,,000000 -
RR11,,000000,,000000

7%
10%
6%
9%
7%

17%
18%
7%

14%
10%
6%
8%

RR00 -
RR225500,,000000

80%
68%
75%
76%
79%
69%
52%
79%
64%
75%
79%
77%

Organisations differed not only by the overall amount of financial resources, but also by revenue
sources, as shown below. Other major sources of income mentioned by organisations included
fundraising, own pockets, self-generated funds, and school fees.
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TTaabbllee 99:: SSoouurrcceess ooff ffuunnddiinngg aass pprrooppoorrttiioonn ooff oovveerraallll rreevveennuuee

SSoouurrccee 

Local funders
Government subsidy
Private donations
Corporate funding
International funding

LLeessss tthhaann 2200%% ooff
rreevveennuuee

94%
77%
71%
97%
94%

2200%% ttoo 5500%% ooff
rreevveennuuee

3%
11%
13%
2%
3%

MMoorree tthhaann 5500%% ooff
rreevveennuuee

3%
12%
16%
1%
3%

Overall, organisations were more likely to use private donations and government subsidies as major
sources of income, while local, corporate and international donors were less important sources.
A strong emphasis on self-funding and fees (especially for educational institutions) was also evident.

33..77..33  RRoollee aanndd iimmppaacctt ooff tthhee sseeccttoorr

In this section different perspectives reflecting the diversity of views within the NPO sector are presented,
followed by a summary of the main points emerging form the discussion. The 2001 Civicus study
mentioned above identified two complementary tasks for South African civil society: 

• Consolidating an enabling environment for the sector, and
• Responding effectively to the challenge of poverty eradication. 

A related question, raised by participants in workshops conducted for the study, was how civil society
organisations could engage other forces such as trade unions and business associations, and work
towards more effective co-operation with the private sector, donors and government. NGOs agreed that
the space available for their operations increased dramatically since 1994, with new enabling
legislation and regulations. Yet, they saw a need, particularly among those working in disadvantaged
and remote communities, to enhance their capacity to influence government policy and to access
support for programme implementation. 

To make the notion of partnership meaningful, and to allow organisations to work together with
government, grassroots organisations must be able to access information regarding the legislative and
regulatory environment and opportunities for collaboration between the state and the non-profit
sector. It is the responsibility of individual organisations to keep themselves informed and obtain
access to government in order to make well-informed, constructive representations on behalf of their
constituencies. However, government must also ensure that its information reaches all those who can
benefit from it, and all those who can use it to the benefit of communities, and listen willingly and
carefully to the input made by civil society organisations.

In a more self-critical vein, workshop participants recognised that civil society organisations need to
enhance their public and financial accountability through discipline, good governance, and transparency.
Crucially, they should move away from an entitlement mentality, understanding that 'No one owes us
a living!' In addition, organisations must ensure that their programmes become consistent with the
values they promote, by encouraging volunteerism and public participation as means of empowering
communities.

Given that the impact of civil society organisations on policy and implementation is not obvious,
workshop participants added, these organisations should improve their capacity to measure impact
and communicate effectively to others regarding the positive contribution they might make to policy
and to the lives of South Africans. They - and government - should develop baseline data, identify
appropriate indicators and means of quantifying them, and report on the results widely.
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Another report from 2001 by Interfund (a grant-making agency that has regularly monitored the
non-profit sector)23 provides an evaluation of relationships and partnerships between government and
the voluntary sector, focusing on tensions in the relationship due to policy disagreements and difficulties
involving funding and money distributed through the National Development Agency and the National
Lottery. 

In the area of service delivery, co-operation with government remained uneven from sector to sector
and across the levels of government involved. The urgency of forging effective delivery partnerships
between government and the non-profit sector is underscored by the revelation that many government
departments have failed to spend millions of Rands destined for the provision of basic services and
poverty relief. The main cause of non-delivery was serious capacity constraints.

The Interfund review drew on an earlier study on service delivery partnerships between government
and the non-profit sector, produced by for Transitional Development National Trust (TNDT).24 That
earlier study identified several obstacles to partnerships between government and NPOs: 

Negative attitudes: government officials felt that civil society organisations wanted to deliver services
to or for government, at the same that they retained independence to advocate and lobby. Civil society
organisations often felt they were unable to assert themselves because power was skewed in favour
of government, their work was undervalued, and government did not take them seriously

• Lack of clarity: government did not have an overall vision for interaction with civil society organisations.
There was a view in government that participation and capacity building by and for civil society
organisations was secondary to the need for quick service delivery and spending budgetary allocations.
Organisations on the other hand, felt that their contribution to development was largely ignored or 
misunderstood

• Institutional capacity constraints: on all sides problems related to poor institutional capacity were
manifested, including lack of skilled staff and of proper financial, management and human 
resources systems

• Financial difficulties: the decision by many international agencies to shift funding from civil society
organisations towards government pushed a large number of organisations to turn to government
for financial assistance (not always being successful). Many organisations were forced to spend
much time on raising funds rather than on development work and service delivery

• Legal obstacles: legal obstacles to partnerships between government and civil society included the
complex tender system, strict government financial regulations, cumbersome budget approval
procedures, and a lack of tax incentives for donors.

On the basis of this identification of problems and a study of successful cases of partnerships, the
report made the following recommendations:

• Legal obstacles should be addressed through consultation and negotiation between the two parties
(civil society organisations and the state)

• Both parties need to assess what changes they could make to improve partnerships. A paradigm
shift in both sectors towards mutual understanding and respect is crucial. Government needs to outline
its development objectives and the basis on which it seeks to interact with civil society organisations.
It has to simplify bureaucratic procedures and improve communication between departments.
Organisations have to strengthen ties with the communities they served, improve networking, and 
become more professional
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23 "Annual Review: The Voluntary Sector and Development in South Africa, 1999-2000", Development Update, 3, 3 (April 2001).
24 B. Bench and B. Lipietz, Structuring Effective Development-oriented Interactions between the State and Civil Society in South Africa: A Comparative
Analysis of Mechanisms in Place, TNDT, 1998.
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• Communication between government and civil society has to be strengthened, through the
establishment of dedicated units in line departments to take the lead in sharing information and
promoting a dialogue, and the creation of databases on organisational capacities and expertise in 
order to facilitate contact and interaction

• Contractual interaction needs to be streamlined. The responsibilities and activities of each party
should be clarified, and proper management systems and procedures put in place.

As an outcome of this report, and the growing awareness in some government circles of the
importance of the issue of partnerships, progress in addressing legal obstacles and moving to more
progressive tax policies became evident. Government's tendering and procurement policies and
procedures were improved to some extent in 1999/2000, and the National Treasury formulated a new
framework for public-private partnerships (PPP). Many of these changes were technical in nature,
however, and did not address the crucial issue of the attitudes of government officials towards
partnerships with civil society organisations. Government's focus has been on forming partnerships
with the business sector, and civil society organisations have been relegated to the role of potential
training providers or project implementers, rather than partners in policy formulation and delivery.

A 1999 report by the Centre for Policy Studies argued that many civil society organisations were
involved in formulating green and white papers for national and provincial governments, but were
involved to a much lesser extent with local government. In the same year, a workshop on relations
between government and civil society organisations showed that many among the latter were
increasingly frustrated regarding the possibility of engaging with the government policy process.25

These perceptions highlight the need to investigate the nature and specific role of civil society
organisations in development. In particular, developmental organisations could enhance their role as
agents of change in eradicating poverty and bringing about social justice. This would mean building
capacity and mobilising poor and disadvantaged communities to speak for themselves, as well as
working independently and with government to formulate development policy and oversee its successful
implementation.

The context for such efforts is the visible increase in expenditure on social service delivery over the
last few years. Since the state has not assumed an expanded role, this means at least some of this
increase was made up by work and contribution on the part of civil society organisations and business.
The Johns Hopkins study outlined some contextual elements for this development: 

• A state controlled by an ascendant, black middle class in alliance with business interests and the
unionised sectors of the working class. The state is interested in meeting socio-economic needs
effectively in order to maintain social stability

• A well-organised non-profit sector with considerable capacity to deliver: this includes the large,
established health and social service organisations that have positioned themselves to provide services
for the urban middle and working classes, as well as smaller, less formal and less capacitated
community based organisations that aim to serve the needs of the poor

• A macro-economic model that encourages the state to enhance social development by mobilising 
financial and human resources in partnership with other sectors (business, donor agencies, NGOs,
CBOs, communities)

• An organised corporate sector committed to social responsibility and investment
• An international donor environment, in which many donors prefer again to fund civil society

organisations rather than governments as key agents of poverty eradication.

In the Reconstruction and Development Programme (RDP) of 1994 the state formally committed itself
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to fostering a wide range of institutions of participatory democracy in partnership with civil society.
NGOs were seen to be playing a role in capacity building with regard to CBOs and the development
process, as well as engaging in service delivery, mobilisation, advocacy, planning, lobbying and financing.
This was qualified by the need for NGOs to adopt transparent processes, and operate in a manner that
responds to the communities they serve.

This approach is reiterated in the National Development Agency Act of 1998. The act defines the
primary objective of the NDA as to contribute towards the eradication of poverty and its causes by
granting funds to civil society organisations to carry out projects or programmes aimed to meet the
development needs of poor communities. It also aims to strengthen the institutional capacity of other
civil society organisations involved in direct service provision to poor communities.

To access these resources, NPOs must be willing and able to register legally and deal with complex
registration procedures, funding applications, forms, reports, annual audits regular inspections, and
record keeping. This environment is more conducive for the operation of large and well-organised
NGOs than small NGOs and CBOs that operate in less formal circumstances and cater to poor and
marginalised communities. The latter could possibly benefit from becoming intermediaries between
NGOs that receive funds and the communities where the funds are to be spent.

Some government agencies have published policy guidelines and operational procedures to govern a
complex process of tendering and sub-contracting aimed at drawing businesses and NPOs into the
delivery process. This is an opportunity for NPOs to shape the way delivery works and to access
resources. A potential for a public space and policy framework for constructive relations between the
state and civil society has emerged. Problems with the implementation of this framework have to do
primarily with lack of managerial and institutional capacity in the various state agencies in charge of
implementation, and at times the lack of political will to engage in such partnerships. 

33..88 RReegguullaattoorryy ffrraammeewwoorrkk rreellaattiinngg ttoo tthhee rreeggiissttrraattiioonn ooff CCSSOOss

Various pieces of legislation govern civil society organisations in South Africa, these include:

CCoommmmoonn LLaaww rreellaattiinngg ttoo VVoolluunnttaarryy AAssssoocciiaattiioonnss ((VVoolluunnttaarryy AAssssoocciiaattiioonnss))
Three or more people can agree to establish a Voluntary Association either by written or verbal
agreement. An unregistered organisation has legal identity in terms of Common Law. Generally, a
Voluntary Association is governed by a written Constitution very similar to the one used by an
organisation that is registered with DSD. Basically, the agreement (verbal or written) must make
provision for the establishment of a separate entity; in other words, the organisation exists in its own
right regardless of changes in membership. The assets or liabilities of the organisation are held
separately from its members.26

TThhee NNoonn-pprrooffiitt OOrrggaanniissaattiioonnss AAcctt,, 11999977
This Act came into operation on 1 September 1998.This piece of legislation provided a facility for the
voluntary registration of non-profit organisations. This registration process is simpler and cheaper than
the processes associated with the registration of a Section 21 company or a Trust. In many ways, the
NPO Act makes it possible for organisations that are generally constituted in terms of Common Law
(see above) as Voluntary Associations, to register with a regulatory body, and to reap the potential
benefits of entering a more formalised sector. The Act also repealed much of the Fundraising Act of
1978 that had been used by the Apartheid state to constrain the activities of oppositional NPOs. As
the Legal Resources Centre states, "the Act adopts a 'carrot' rather than a 'stick' approach to public
accountability in that the improved standard of governance and increased accountability and
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transparency which voluntary registration is intended to promote, will both increase public and donor
confidence in NPOs and encourage organisations to register. Experience is yet to prove whether
voluntary registration is an appropriate strategy for achieving the objectives of the Act." 27

The assumption was that, over time, benefits would accrue to those who registered, primarily for tax
exemption from the South African Revenue Service (SARS) and increased potential funding from
sources such as the National Development Agency and other government departments.  

Significantly, the NPO Act made provision for creating a dedicated unit within the Department of Social
Development to promote compliance with the legislation and to provide support to NPOs that were
interested in the potential benefits of the legislation. Unfortunately, the coordination with other
government departments needed to create these benefits has not been forthcoming.  

By the end of 2000, the NPO Directorate had only registered 8,000 NPOs, half of which were previously
registered under the Fundraising Act of 1978, but by 2003 the numbers had almost tripled and the
Directorate had registered close to 23,000 NPOs (Umhlaba Development Services 2004). The bulk of
the organisations registered only as NPOs with DSD tend to be smaller community-based organisations
many are Voluntary Associations, in contrast to larger organisations that have more extensive networks
and resources, and which are likely to be registered as Section 21 companies in terms of the
Companies Act of 1973 or as Trusts in terms of the Trust Property Control Act of 1988. 

CCoommppaanniieess AAcctt ooff 11997733 ((ccuurrrreennttllyy uunnddeerr rreevviieeww))
Section 21 of the Companies Act of 1973 makes it possible for a company without share capital to
register a legal entity with the Registrar of Companies within the Department of Trade and Industry. 

Section 21 of the Companies Act requires that a non-profit company have at least seven members and
at least two directors who are 'natural persons', governed by a Memorandum of Association and
Articles of Association. These two documents must set out the activities and objectives of the
organisation and its basic rules of operation according to a particular standard. A Section 21
company may solicit/invite funds (i.e. fundraise), it may invest funds with recognised institutions, it
may not distribute funds/profits to its members but may pay them a salary for services rendered. Upon
dissolution, any remaining funds or property of a Section 21 company must be donated to another
non-profit entity with similar objectives (these provisions are similar to those required from a NPO
registered with DSD).

The reporting requirements for a Section 21 company is quite strict, and is similar to the reporting
requirements expected from profit-making enterprises. This is one of the issues currently under review.

TTrruusstt PPrrooppeerrttyy CCoonnttrrooll AAcctt ooff 11998888
The Trust Property Control Act of 1988 makes it possible for organisations to register a Trust with the
Master of the Court office in their district, governed by the Department of Justice.

This Act places no limit on the amount of trustees in the organisation, but generally there are between
three and twelve trustees. A registerd company can become a trustee in an organisation, but this is
highly unusual, in other words, members do not necessarily have to be 'natural persons'. 

Contrary to a Voluntary Association or a Section 21 company, a Trust is not an independent legal
entity, in other words, if there is litigation against or by the organisation, the trustees themselves can
sue or be sued in their capacity as trustees (not in their personal capacity or affecting their personal
estates), whereas in the case of a Voluntary Association or Section 21 company, the organisation itself
can sue or be sued. It is only in exceptional circumstances that trustees, directors or governing board
members may be sued in their personal capacity.
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A Trust's founding document (not all Trusts are non-profit organisations) is   a Trust Deed. The Trust
Deed along with Trust Property Control Act and the common law lay down the rules of the operations
of the Trust. There is supervision over the appointment of trustees, but not really over their activities,
in other words, the Master requires to be notified of changes in the structure of the organisation, but
not of much else. Rules over trading and dissolution of the organisation is specified by its own Trust
Deed, but generally follows a particular format in the case of Non-profit Trusts (similar to the standards
a Section 21 company).

33..99 CCoommppaarriissoonn wwiitthh IInntteerrnnaattiioonnaall nnoorrmmss

The International Centre for Non-profit Law (ICNL)28 recommends the several  basic internationally
accepted principles for legislation relating to Civil Society Organisations (CSOs), which are contained
in the table below. Since these principles are accepted as a valid guideline when it comes to
non-profit law, part of the purpose of this assessment would be to see how South African law measures up.
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TTaabbllee 1100:: IInntteerrnnaattiioonnaallllyy aacccceepptteedd pprriinncciipplleess ffoorr CCSSOOss
PPrriinncciippllee

11.. PPrrootteeccttiinngg 
FFuunnddaammeennttaall 
FFrreeeeddoommss

CCoonntteenntt ooff LLeeggiissllaattiioonn

1. Freedom of expression, association 
and assembly requires the free 
establishment of CSOs.

2. It should be relatively quick, easy and 
inexpensive for all persons (natural and
legal) to establish a NPO as a legal 
person.

3. The organ(s) of the state vested with 
the responsibility of giving legal 
existence to CSOs should be adequately
staffed. Decisions not to register an 
organisation should be appealable to 
an independent court.

4. A register of registered organisations 
should be available publicly.

5. Organisations should be permitted to 
voluntarily dissolve. Involuntary termi-
nation of an organisation should only 
be allowed after a requested correction
of a violation has not occurred. 
Involuntary dissolution should be 
subject to judicial supervision.

Permitted purposes and activities
• NPOs should be treated like all other legal

entities and be permitted to engage in 
activities to the benefit of their members
and/or constituencies.

• NPOs should be permitted to engage in 

AApppplliiccaattiioonn iinn SSAA

• The NPO Act of 1997 itself 
attempts to make is 'quick, 
easy and inexpensive' to establish
a non-profit organisation.

• It is debatable whether the 
'organ of state vested with the 
responsibility…' is adequately 
staffed.

• A register is available publicly 
but could arguably be more 
effectively used for research 
purposes.

• Organisations are permitted to 
dissolve voluntarily, provided 
that certain procedures are 
followed upon dissolution. 
Organisations are de-registered
only after failing to submit 
reports, and furthermore have 
one month's time to appeal to a
tribunal.

• In many  ways the NPO Act itself
is an attempt to formalise and 
regulate the Voluntary 
Association sector which is other-
wise governed by Common Law.
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22.. IInntteeggrriittyy  
aanndd GGoooodd 
GGoovveerrnnaannccee

public debate and discussion about  
government policies and actions

• Any organisation engaging in an activity 
which is subject to licensing/regulation, 
should be subject to general regulatory 
requirements that apply to individuals, 
businesses and public organs

6. Where it is thought appropriate to 
establish a separate organ to 
determine whether an organisation 
qualifies for Public Benefit status, such
an entity should be an independent, 
mixed commission (like the Charity 
Commission in the UK).

7. Organisations should have access to 
the media in order to publicise their 
activities.

1. Laws should require certain minimum 
provisions necessary for the operation 
and governance of an organisation, i.e.
as laid down in a governing/founding 
document of an organisation.

2. An organisation should have broad 
discretion to change its governance 
structure and operations within the 
limits of the law.

3. The governing body of an organisation 
should be required by law to receive 
and approve reports on the finances of
the organisation. Law should provide 
that officers and board members of an
organisation have a duty to exercise 
loyalty to the organisation, and to 
execute their responsibilities with care
and diligence.

4. The law should provide that persons 
involved in an organisation must avoid
any actual or potential conflict between
their personal/business interests and 
the interests of the organisation.

5. Prohibition on the distribution of profits
and other private benefits:
• No earnings/profits may be distri-

buted to persons involved in the 
organisation.

At least part of the purpose of 
registration in terms of the NPO 
Act is to lend organisations with a
more legitimate and recognisable
legal identity for the purposes of 
for instance, funding, to the benefit
of their members and constituencies.

• Organisations engaging in activities
subject to regulation (like ECD for
instance) are subject to the same
requirements.

• A separate organ to determine 
Public Benefit Status exists (Tax 
exemption unit at SARS).

• Organisations have access to the 
media, inasmuch as it is affordable
to them.

• Monitoring this is problematic, 
although it is required.

• Organisation has such discretion,
but again it is debatable whether 
this applies to very small CBOs

• This is an issue. Many organisa-
tions have no financial reporting 
systems in place and often operate
without any money (i.e. depend on
volunteerism and donations of 
goods).

• This is a provision in the different
pieces of legislation, but again, 
the monitoring of this is proving to
be problematic.

• This is generally the case with 
most non-profit organisational 
types. A problem creeps in with for
example cooperatives. It seems 
as if many cooperatives consider 

PPrriinncciippllee CCoonntteenntt ooff LLeeggiissllaattiioonn AApppplliiccaattiioonn iinn SSAA

A S S E S S M E N T  O F  L I T E R A T U R E  O N  N P O S



33.. FFiinnaanncciiaall 
SSuussttaaiinnaabbiilliittyy

• No assets of the organisation may be
distributed to persons involved in the
organisation.

• No assets/earnings may be used to 
provide personal benefits, directly or
indirectly to any persons involved in 
the organisation.

6. Although basic standards of conduct 
should be required of all organisations,
organisations should be permitted and
encouraged to set higher standards 
through self-regulation.

7. Laws should permit and society should
encourage the formation of umbrella 
bodies to adopt and enforce principles
of voluntary self-regulation.

1. Organisations should be permitted to 
engage in fundraising activities which 
are not to be regarded as economic or 
commercial activities.

2. Fundraising through public solicitation 
should require registration with a state
organ or independent supervisory 
organ.

3. An organisation should be permitted to
engage in economic and commercial 
activities, provided that:
• the organisation is operated princi-

pally for the purpose of conducting 
not-for-profit activities; and

• no profits/earnings are distributed to
persons involved in the organisation.

4. Non-profit organisations should be 
exempt from income taxation on moneys
or items received from donors or 
government. Exemption for interest, 
dividends or capital gains, with greater
preference for organizations engaged 
in Public Benefit activities.

5. Donations by individuals/businesses to
Public Benefit organizations should be 
subject to income tax benefits.

6. Organisations should be allowed to 
engage in economic activities, as long 
as these activities do not constitute the
principle purpose of the organisation.

7. Public Benefit organizations should be 
given preferential treatment when it 
comes to VAT, other taxes and customs
duties, provided that appropriate limita-

themselves NPOs, leading to con-
fusion about  what may or may not
be done with funds generated by 
the organisation.

• Umbrella bodies do exist, and it 
would seem as if the concepts of 
good governance, reporting and 
self-regulation are being encou-
raged within the sector.

• Reflected in the amendments to 
the Income tax law as it relates to
non-profits in 2000.

• Non-profits are allowed to engage
in economic and commercial 
activities but are prevented from 
treating what is generated by such
acvities as profits, stipulated by 
both the NPO Act and in the model
founding document/consititution 
distributed by DSD. This principle 
is the basis for the claim to prefe-
rential tax treatment as postula-
ted by the processes leading up to
the amendment to the tax law in 
2000. This illustrated again the 
problems associated with the con-
fusion around cooperatives: there
seems to be significant confusion
about appropriate organisational 
forms within the sector. Provision 
is also made for the exemption of
donations made to Public Benefit
Organisations in the tax law 
amendment of 2000.

• Again the issue of the particular 
SA context: it would seem as if 
many organisations (non-profits 
and cooperatives alike) engage in
what could be termed 'poverty 
alleviation' or 'income generation'.
If such activities form the basis for
the organisation's commercial 
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44.. AAccccoouunnttaabbiilliittyy 
aanndd 
TTrraannssppaarreennccyy

tions are in place to prevent abuse.
8. Laws should promote the formation of 

endowments, like special tax incentives
for donations to form endowments.

9. An organisation that is properly regis-
tered/incorporated should be allowed 
to receive donations/transfers from 
agencies in other countries.

10. Laws should encourage volunteerism, 
by encouraging employers to permit 
employees to engage in volunteer work.

11. Laws, including procurement legislation
should encourage partnership between
government and non-profit organizations.

1. All reports required of organizations 
should be as simple to complete and as
uniform among state organs as is possible.

2. Reporting to a supervisory organ:
• An organisation with significant 

public benefit activities or substantial
public support should be required to
report at least annually on its 
finances and operations.

• Reporting requirements should 
contain provisions to protect legitimate
privacy interests of donors and/or 
recipients, as well as confidential 
propriety information.

• Consistent with normal state powers
of inspection for all legal entities, the
supervisory organ should have the 
right to examine books, records and 
activities of non-profit organizations.

3. Audits:
• To ensure compliance, all reporting 

organisations should be subject to 
random and selective audit by the 
supervisory organ.

4. It is appropriate for separate reports 
to be filed with the taxing authorities. 
Different kinds of reports may be 
required for different types of taxes.

economic gain, it becomes difficult
to separate the 'principal activity' 
from activites for economic gain.

• Organisations are generally not 
prevented from receiving support,
both domestically and internationally.

• Laws do not prevent people from 
engaging in volunteer work, 
although it seems as if it represents
a significant sacrifice in opportunity
cost to most working individuals. 
On the other hand, volunteerism 
seems to be significant in the sec
tor, with large numbers of organi-
sations operated primarily on the 
time and labour of volunteers.

• It is the conclusion of this assess-
ment that a lot more could be 
done in terms of encouraging 
partnership between the sector 
and government, especially in 
terms of law and policy.

• Herein lies a significant issue in 
SA: reporting requirements are 
generally not simple and is generally
not uniform across all the regula-
tory bodies. Provision needs to be
made for organisations who struggle
to even keep track of finances, 
nevermind having it attested to by
an accounting officer or audited.

• Organisations in general are 
required to report annually. The 
different regulatory bodies do 
have powers to inspect records of
organisations, but often lack the 
staff and capacity to do this.

• Separate reports are currently 
required by SARS, the different 
regulatory bodies and other 
licensing authorities (see for 
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5. Any organisation engaging in an activity
subject to licensing by a state organ 
should be required to file the same 
reports with that particular organ.

6. Any organisation with significant public
benefit activities and/or support 
should be required to publish or other-
wise make available a report of its 
general finances and activities.

7. In addition to sanctions to which non-
profit organisations are subject equally
with other legal entities/persons, it is 
appropriate to have special sanctions 
for violations peculiar to non-profit 
organisations.

example those requirements 
expected of ECD organisations).
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33..1100 FFuunnddiinngg ffoorr tthhee sseeccttoorr

In the 1980s, European governments and other international donors looked for credible local agencies
through which to channel their funds. The three largest were Kagiso Trust, the South African Council
of Churches, and the South African Catholic Bishops Conference. Between them, these three
channelled a total of R436 million from foreign sources in 1991 alone. The long-term support for
'struggle' NPOs in the context of a repressive regime meant that international agencies deliberately
required little follow up and accountability in order to avoid close examination by the apartheid state.

This pattern of funds flowing directly to NPOs and their conduits changed after the first democratic
elections in 1994. Bilateral aid began to flow to the new government, in a manner similar to that
prevailing in other developing countries. The special status afforded South African NPOs fell away.

At the same time, international funding priorities began to focus more on developmental goals and to
have greater programmatic coherence. In the past, the funding had gone to organisations working
against the apartheid government, or filling the gaps in delivery to communities ignored by the state.
In the post-1994 period, donors began to be more selective. Moving away from a direct political
agenda, donors adopted a new development-oriented focus.

This shift coincided with changes in South African government funding to the non-profit sector. In
1995, a survey conducted by the Independent Development Trust (IDT) found that many of the 128
organisations surveyed faced serious difficulties: "Some organisations are now in such serious
financial difficulties that they face closure in the next few months. Many others will be forced to
retrench staff or curtail their operations." (The Star, 9 August 1995). The source of the problem,
though, was not only the shift in donor funding, but also reduced government subsidies to welfare
organisations. Those subsidies, which had been established under apartheid, became unsustainable.
Welfare orga-nisations that focused on food distribution, nutrition, literacy and social services found it
very difficult to raise the levels of funds that they received in the past.

Fortunately for the South African NPO sector, another global trend in international development aid
was underway. In the past, multilateral and bilateral development aid had focused predominantly on
support to the state. However, in the 1990s, international agencies began to focus more on the role of
NPOs. With a focus on the notion of civil society, and its role in development, bilateral agencies such
as the European Union, DFID, USAID, SIDA and so on began to explore direct partnerships with and
funding of southern NPOs.
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One study of international government aid to South Africa between 1994 and 1999, commissioned by
the South African government found that the amount of funding to NGOs from official sources (foreign
governments and multilateral institutions) declined sharply from 1994 to 1995, but subsequently
normalised and even increased.29 It was likely this global trend to fund NPOs and civil society helped
the South African NPO sector keep a foothold on bilateral aid funding.

Whether one saw the funding crisis as a myth, as a natural and healthy 'thinning out' of the sector, or
as a real outcome of donor funding shifts, it is clear that some NPOs were greatly affected by the shifts
in funding trends. The financial health of the sector, and the delays in negotiations about the National
Development Agency, prompted the government to establish the Transitional National Development
Trust (TNDT) in 1996. The TNDT had a two-year life span that was meant to feed into the establishment
of the more permanent NDA, which is discussed below. 

33..1111 TThhee BBrraaiinn DDrraaiinn aanndd tthhee PPuusshh ttoo BBuuiilldd CCaappaacciittyy 

During this period of great change, approximately 1994-96, many NPO leaders left the sector to take
up positions in the new government and the private sector. At the same time that the sector was
losing leadership, there were increasing demands on it to adjust to its new role. In the new era of
development, NPOs had to improve their fundraising skills and their financial management. They were
required to develop programme plans and clear objectives, and to meet more rigorous donor reporting
requirements. As a result, the need for capacity building was highlighted both by donors and the
sector itself. As Rams Ramashia of the South African National NGO Coalition put it, under apartheid
"there was more money than could be spent. Now the reverse it true. NGOs have to adapt. It may not
be a case of survival of the fittest, but it will be one of survival of the most efficient" (Reconstruct,
Sunday Independent, March 1996).

Many NPOs struggled to meet these new demands, not only because of the turnover in staff and chal-
lenges in management, but also because of questions regarding their role and identity. As former
comrades joined government, some NPO leaders saw their primary role as partnering with government
to address the demands of building a new society. Others saw themselves maintaining a watchdog role
to keep government accountable. Kihato and Rapoo in their report mentioned above found that many
NPOs continued to be wary of government. Of the 233 NPOs they surveyed in 1998, most claimed not
to have links with government in terms of funding or partnerships. Those most likely to have linkages
with government worked in the fields of health and social welfare, followed by those in the education
and training fields. Not surprisingly, NPOs that had democratic and political objectives were less likely
to have such links with government.

Concerns were that financial pressures that encourage the voluntary sector to undertake government
contracts would carry the risk of compromising their ability to carry out vigorous advocacy and
lobbying work. The much valued autonomy and integrity of the voluntary sector might be sacrificed for
the sake of financial survival as a 'delivery arm' of the state".

Despite these concerns, there was an extensive process underway of negotiating new policies. NPOs
were advocating that government should make additional funding available to the NPO sector via new
mechanisms such as the National Development Agency, the National lottery and tax exemption for
NPOs. Let us pause to review them.

TThhee NNaattiioonnaall LLootttteerriieess AAcctt ooff 11999977 
The National Lotteries Act makes provision for the operation of a countrywide lottery. The Lotto and
scratch cards were launched in 2000. The money raised through the sale of Lotto tickets and scratch
cards is to be distributed according to a formula: 50% to prizes, 20% as profits to the operating agency,
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and 30% to good causes. Five categories were established to further define "good causes" and these
are the Reconstruction and Development Programme; Charities; Arts, Culture and National Heritage;
Sports and Recreation, and; Miscellaneous Purposes. Naturally, NPOs expected to qualify for much of
the funding from this source.

Research commissioned by the Non-profit Partnership and the Centre for Civil Society found that it was
a full year after the first Lotto tickets were sold that three of the four distribution agencies were
established, and then "only in the face of severe criticism from the general public and parliament. The
Agencies remain severely understaffed, and it is clear that the attention given to the profit-making side
of the gaming industry has not been matched by an equal commitment to maximize the quite
enormous benefits that this industry offers to the arts, sports and charities-welfare sectors."30

The report provides information about the kind of organisations funded by the lottery. Given concerns
regarding organisational, administrative and financial capacity, applicants are expected to be
registered NPOs and are required to provide three years of audited financial statements: "Opinions on
the merits of this vary enormously within the sector. For some, this is unduly restrictive, as it effectively
prevents many unregistered community based organisations (CBOs) from receiving funding, despite
the fact that many of these organisations are very effective at delivering services at community level."

As a result of this concern and criticism from parliament, the Lotteries Board wants to make it easier
for CBOs to apply for funding. The Director General for the Department of Trade and Industry
responsible for the lottery asserted that the principle of offering smaller grants to help smaller
organisations to get started had been accepted. It seems that they are encouraging larger NPOs to
form partnerships with un-registered CBOs, but it is not clear to what extent the relaxation of the rules
has resulted in different patterns of allocation.

TThhee NNaattiioonnaall DDeevveellooppmmeenntt AAggeennccyy AAcctt ooff 11999988
In March 1997, government accepted a report of the Advisory Committee to the Deputy President
entitled Structural Relationships between Government and Civil Society Organisations. The report
recommended that a new, independent, statutory body, a National Development Agency, be
established to coordinate policy consultations and dispense funds to civil society organisations.
Legislation enacted the Agency in 1998, with the objective of supporting NPOs involved in poverty
eradication and becoming a major donor to NPOs in the country. In addition, the NDA was legally
charged to encourage policy dialogue between government and NPOs and to promote effective
capacity building of NPOs.

Although the Act was adopted in 1998, the NDA board was not appointed until 2000 and initial
disbursements only began in August that year. To give a sense of the scale of the money involved,
according to the NDA's annual report for 2002/03, the NDA received R96 million that year from
government, R70 million of which was allocated for disbursement. In the same year, the NDA received
R5.5 million in special funds from the Department of Social Development and R46 million from the
European Union. These are substantial sums of money but, unfortunately, not distributed efficiently
due to on-going leadership, management and capacity problems in the Agency. The process of
funding has been slow, and often contentious.

TTaaxxaattiioonn LLaawwss AAmmeennddmmeenntt AAcctt ooff 22000000
After many years of lobbying and advocacy by the NPO sector, this law was government's first attempt
at creating an enabling fiscal environment for the NPO sector. Umhlaba Development Services
conducted a study in 2003 to determine if NPOs had benefited from the new legislation. The study
found that NPO that benefited the most from the legislation were organisations defined as NGOs,
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based in the urban areas, operating at the provincial and national levels, registered as Section 21
companies and members of networks or coalitions. These were "more likely to be aware of the new tax
regulations, more likely to be registered with SARS, more likely to have received benefits from their
registration - and if they have received benefits, more likely to have received large ones - and more
likely to have received increased funding."

The converse, of particular interest for our current study, is that "organisations that define themselves
as CBOs, organisations working in the rural areas, organisations based at community level,
organisations registered only as NPOs, and organisations not affiliated with a network, were:

• Less likely to be aware of the new tax regulations
• Less likely to be registered with SARS
• Less likely to have received benefits from their registration, and if they have received benefits, less

likely to have received large ones, and
• Less likely to have received increased funding.

33..1122 DDoonnoorr ppeerrssppeeccttiivveess 

During this period of significant policy development, donors were increasingly looking at issues of
sustainability for the sector. Diversifying funding sources had become of the critical components of
financial sustainability. As some commentators pointed out, however, the complexity of sustainability
was not just about fundraising or self-financing, "but touches on virtually every level of organisational
life, from governance to leadership, strategy, identity, systems, membership and public support,
marketing, networking and alliance building, skills development and the enabling environment and
more".31

Despite these multiple dynamics of sustainability, the focus has remained on funding, with various
initiative exploring the tender process, investment, community foundations, endowments, local giving
and fees for services and trading in products that could bring in an income. All of these efforts, including
the development of the policy legislation described above, were conducted in the absence of extensive
empirical data about the NPO sector. 

The gaps in information are beginning to be filled with new research, such as the Johns Hopkins and
Umhlaba Development Services studies mentioned above, as well as additional research conducted
for the CSI Handbook. The latter concludes, based on a 2003 survey of 100 leading NPOs with budgets
ranging from under R500,000 to over R50 million, that these NPOs receive 20% of their incomes from
foreign donors (both bilateral and private).

For this same sample, corporate contributions account for about 25% of the funding, government
accounts for 20%, with the remainder coming from private donations, fees for services and other
sources. It is significant to note that for this sample, the National Lottery accounted for under 3% of
the funding and the National Development Agency accounted for about 1%. The CSI Handbook
acknowledges that, "the distribution might not be typical for the sector as a whole - due to possibly
skewed inclusion of well-established NPOs in the research sample. Most of the less formal NPOs operate
on shoestring budgets and may not have the expertise required to approach large multi-national
funders…[thus resorting to] heavier reliance on government and self-funding".32

The CSI Handbook for 2001 states that just under half of corporate grant-makers require their grant
recipients to be registered NPOs, while the rest do not require such registration or do not know whether
they do. Close to 50% of CSI expenditure in 2003 was allocated to education and training, and the
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Handbook points out that "the most striking shift in CSI spending over the past several years has been
the steady increase in funding for the health sector, primarily as a result of corporate allocations
towards HIV/AIDS projects."  

The CSI funding for registered NPOs and organisations working in education and health does not
necessarily translate into funding for community-based organisations. In fact, 66% of CSI budgets for
2003 were spent in urban and peri-urban areas, "largely a factor of the complexities associated with
rural development, the fact that company workforces and markets are mostly urban, and the large
metropolitan developmental demands." This assertion is bolstered by research that indicates that
about two-thirds of CSI funds are spent on people closely related to the company: employees and their
families, or local communities in which the company operates. CSI funds thus do not generally flow to
smaller CBOs that may be more likely to be registered as NPOs. It would be important to conduct
further research with those organisations to determine their primary sources of funding. We must pay
particular attention to those 53% of NPOs (informal community-based organisations) identified in the
Johns Hopkins report, some of which may be registered with the Directorate but most of which are
likely to retain informal existence.

Other research findings suggest a similar conclusion. A 2001 report by Caroline Kihato argues that the
shifts in donor funding in South Africa since 1994 has resulted in a narrower range of NPOs receiving
funding support. Her research shows that "visible, urban-based, formal NGOs with reasonable
administrative, research and delivery capacity are more likely to receive donor aid. By contrast,
informal, less visible, grass-roots organisations located primarily in rural and per-urban areas are less
likely to do so."33 Gerald Kraak points to a similar trend that donors have shown a preference to fund
larger organisations or networks that can serve as conduits for funding to smaller organisations in an
effort to reduce administrative expenses. He concludes that this trend has "favoured larger, urban,
more sophisticated NGOs to the detriment of smaller (quite often, innovative) projects".34

WWhhaatt aarree tthhee ccoonncclluussiioonnss wwee ccaann ddeerriivvee ffrroomm tthhiiss ssuurrvveeyy ooff ffuunnddiinngg ffoorr tthhee NNPPOO sseeccttoorr??

• Overall, NPOs receive the bulk of their funding from local sources, namely government and the 
private sector

• Corporate social investment budgets are predominantly (66%) spent in urban areas
• While overseas development aid now flows through government, there is often a provision requiring

that a certain percentage of the funding goes to NPOs
• Government funding, the bulk of which is in social services, health and housing, tends to go to well

organised, formal NPOs
• International private foundations predominantly fund larger, more sophisticated NGOs that are often

urban based
• The National Lottery has had some restrictions on funding small, community based organisations,

but is trying to overcome this
• Section 21 Companies and other more sophisticated NPOs are benefiting most from the new law

offering tax exemption
• Voluntary Associations  that are registered with the NPO Directorate tend to be smaller and less well

resourced than Section 21 Companies.

We can therefore conclude that NPOs registered with the Directorate do not often receive tax
exemption, do not receive the bulk of corporate funding, and do not receive the bulk of international
private funding. Many of them receive a significant portion of their funding from government sources
and often rely on self-funding mechanisms and volunteer labour and services as a result of the fact
that they do not have significant external funding sources.
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33..1133 PPaarrttnneerrsshhiippss:: ooppppoorrttuunniittiieess aanndd cchhaalllleennggeess

Despite all the obstacles identified above, non-profit organisations have managed to raise substantial
funds from the state and private sources, and they employ a large number of professional staff and
volunteers. This financial and organisational standing puts them is a good position to address issues
of poverty eradication, especially if the new funding mechanisms take effect as planned. At the same
time, they must address questions of capacity and policy direction to make the most of their resources.

Community-based organisations, which dominate the non-profit sector numerically, are largely
concentrated in areas of service delivery at local level, to address immediate needs of poor communities.
Many of them go about their activities without needing or seeking partnerships with government.
If they were to be integrated to a greater extent with government's efforts this will most likely be done
locally, based on immediate circumstances, rather than through an overall national or provincial
policy framework. The larger formal NGOs are in a better position to get involved directly in policy and
implementation, and to benefit from new funding opportunities. They must balance, though, their roles
as delivery agents acting for or together with government, and their role as critical watchdogs.

As part of the Johns Hopkins study, participants in the organisational survey were asked about their
perspectives and priorities. Issues related to capacity (training, lack of policy direction, professionalism,
managing volunteers, and skills) were not rated highly as concerns occupying NPOs. The only capacity
problem that was rated high was lack of experience in fundraising. The problems seem to be not so
much the availability of funds as such, but the capacity to access and manage them effectively and
compete with other sectors for them.

When given statements to which they responded, respondents expressed the greatest disagreements
with the notion that NPOs are as bureaucratic and unresponsive as government, that the public tends
to view NPOs with suspicion, and that government tends to view NPOs with suspicion.

Statements that generated the strongest levels of agreement were that:

• NPOs' main role is to service the needs of people rather than profit margins
• NPOs are located much closer to the needs of the people than government
• The needy would be ignored if not catered for by NPOs
• NPOs are able to create a sense of community that government agencies cannot
• NPOs serve those in greatest need.

Respondents showed lack of concern about the impact that funding agreements with government
could have on NPOs. This was not seen as something that could interfere with the goals or purposes
of NPOs, undermine their critical watchdog role, or turn them into businesses. Questions on the
relationship between NPOs and government revealed that NPOs thought that they were closer to the
people and do a better job of serving their needs, that they were more innovative and less bureaucratic,
and that government was shifting more and more tasks onto NPOs due to its own lack of capacity. This
confidence was tempered by concerns with growing competition on the part of the private sector, for
jobs and contracts with government.

On the part of government, the question is the extent to which it shares this perspective and is willing
to enter partnerships with NPOs, in which the latter not only play a role in delivery and implementation,
but also share the task of setting the policy agenda. Affecting government response would be the
capacity of NPOs to play such a role in specific instances based on their track records. Neither
government departments nor NPOs are homogeneous entities and their concrete relationships will be
affected by the specific characteristics and contribution of each side to the partnership in each case.
We also have to consider that the burden of delivery and dealing with backlogs will increasingly fall on
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local government, and relations between municipalities and NPOs are likely to be governed by local
dynamics rather than flow from a grand design applicable to all localities.

The interest in partnerships for delivery is not unique to South Africa. It has been motivated in many
places by various reasons, some of which are outlined below:35

• A perception of the limitations of the state as a vehicle for social change due to its inability or
unwillingness to be accountable to society. Recent analysis has also questioned the level of account
ability of NGOs, as opposed to elected representatives in government, or membership organisations
such as CBOs

• Recognition of the comparative advantage of NGOs in delivering at local level. A 1998 World Bank
evaluation noted that NGO/CBO involvement in development projects contributed to the projects'
success, by providing opportunities for poor communities to participate

• Serious concerns over the economic inefficiencies of state delivery mechanisms have also been
expressed by international institutions, especially with regard to bloated bureaucracies of many
developing countries and inefficiencies of centralised government control over development

• NGOs do not represent a recurrent cost for the state, and they frequently manage to raise funds to
match state contribution.

Having identified the limitations of state action and the advantages of NGOs, we must realize that the
purpose of partnerships is precisely that of combining the strengths that different sectors bring to the
task of development delivery, rather than replacing one sector (with its limitations) by another (with its
own limitations). The state has a direct role to play both in service delivery and in creating an enabling
environment for the work of other sectors. The nature of the relationship is likely to be collaborative
when the state and NGOs share goals and strategies, and they may work together well even if they
adopt different strategies, as long as their goals - efficient and comprehensive service delivery - are
similar, in which case their strategies must be complementary.

In a 2000 study, Alan Fowler gives examples of partnerships that may include support by the state to
civil society organisations through grants or subsidies, seconding staff from the state to non-state
schools or clinics, and paying subsidies to welfare organisations by the Department of Social
Development for providing welfare services on behalf of the state. In other instances the state may
offer contract to organisations to do work for it: NGOs undertake work on land rights work for the
Department of Land Affairs, and health education initiatives on behalf of the Department of Health. 

In a contractual relationship there are three starting conditions, which allow some space for negotiation
and determine the nature of the partnership and its effects:

• The degree of goal coherence between the state and the NGO: for example the protection of street
children, where the shared goal would be return of the children to their families

• Room for negotiation over issues such as the methodologies to be used or the processes to be put
in place to achieve the goal

• Direction of influence: who is trying to co-opt whom? NGOs may be successful in co-opting the state
into their approaches, such as ensuring that a project design includes participatory needs
assessments.36

• A crucial issue here are the advantages and disadvantages that NPOs bring to partnerships with the
state. Motala and Husy examined several case studies to illustrate concretely (and not just theoretically)
whether the claims that NGOs are more efficient agents of delivery - as mentioned earlier - are 
indeed true, due to the NGOs' values, ability to reach marginalised communities and identify their 
needs, and to be flexible in implementing programmes.
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Issues of efficiency, they argue, are not restricted to the implementation of projects, but to all levels of
the policy cycle, including policy formulation, planning, project implementation, and monitoring and
evaluation. For example, at the policy and planning level, the facilitation of stakeholder participation is
a critical area, and one of the comparative advantages the non-profit sector provides.

NGOs generally suffer from limitations as well, in the areas of service delivery and development
interventions, which include the following:

• The local focus of NGOs and CBOs makes it difficult for them to implement programmes on a large
scale

• NGOs and CBOs usually have no uniform approach. Putting in place uniform standards would help 
standardise outcomes, though the approaches adopted for reaching those outcomes and meeting 
standards may vary because of local conditions and needs

• Lack of co-ordination with stakeholders and with other NGOs can lead to the duplication of services
and fragmentation of delivery

• NGOs cannot guarantee the continuity of their inputs. They may be diverted from their core function
and mission.

To examine these contentions and study efficiency in delivery, Motala and Husy used several
indicators in research commissioned by the Non-profit Partnership. They concluded from their case
studies that NGOs provide not only qualitative benefits for the state, through their roles and
relationships in service delivery for development, but also financial benefits, though these are not
always easy to define and measure. They identify nine indicators, as outlined in what follows. 

Values base driven programmes and methodologies: the commitment to participatory approaches to
development facilitation is reflected in the involvement of stakeholders in decision-making. This has
costs - participatory processes require time and money. Pressures can undermine values and
principles. Power brokering is sometimes an outcome of using traditional methods of facilitating
community participation. The notion of 'community' is frequently not clearly defined

Impact and coverage: Coverage was uneven in the case studies. Some NGOs are tackling issues at a
national level, others operate at a provincial level, while still others work at local level. Coverage is
constrained by institutional capacity and resources, both human and financial. Interventions are
reaching rural and disadvantaged communities, although on a relatively small scale

Co-ordination and integration with other work and stakeholders: All the NGOs in the case studies
demonstrated considerable investment in supporting co-ordination and integration across
development interventions. The benefits were evident in the shared responsibility for implementation,
the expansion of capacity and the impact on target communities

Continuity and sustainability of interventions: The case studies reflected a wide range of initiatives
aimed at ensuring the sustainability of the intervention beyond the life span of the project. These
included building local capacity, enhancing the capacity of relevant authorities and transferring skills
and technologies that could be sustained without the continued use of external resources. Not all of
the interventions were sustainable without external funding. If NGOs cannot cover costs, the
consequence would be lost capacity

Accountability: In the case studies it was clear that systems were in place for effective management
and financial accountability. The view of NGOs as driven by passion but with no internal efficiency did
not prove true 

DDeelliivveerryy eeffffeeccttiivveenneessss:: the following emerged from the case studies:
• The sector was using international and other sources of funding which would not necessarily be

available to the state
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• NGOs had the ability to charge lower rates, draw on a pool of existing resources within the organisation,
build on existing relationships and networks and thereby add value to a project. They might even
subsidise the project with other resources

• The state ended up receiving a subsidy to meet its statutory obligations because the NGO sector was
filling key gaps with its own resources. Even where the state made a contribution, via a subsidy or
contract, the value of the input received from NGOs usually exceeded the costs to the state

• Relying on tenders and subsidies meant considerable risks for NGOs. Their ability to manage and 
adapt to the potential risks was key to their success.

Flexibility in delivery: The NGO sector was flexible, enhancing its capacity to respond to needs when
they arise. However, the sector was often accused of lacking focus due to the diversity of its approaches
and interests. The costs to NGOs themselves included staff burnout, disruption of programmes, and
the diversion of resources intended for other work

Employment generation: The NGOs in the case studies had different capacities to generate
employment and it was impossible to generalise about the matter

Volunteer mobilisation: The sector mobilised volunteers to take part in the work of NGOs, and extend
the scope and impact of their projects despite financial constraints. We must realise though, that
effective volunteer mobilisation required costly training and supervision, mostly in terms of staff time
but also money - transport, food, and so on.

From that study we could conclude that there was a need to introduce analysis of efficiency in service
delivery, which should include cost analysis in project planning and implementation, and enable
comparisons between sectors (state, private sector, NPO sector). The analysis should allow us to
identify the strengths and weaknesses of each sector, and on that basis devise partnerships that
would enhance optimal collaboration in the cause of development. Clearly, the notion of efficiency
should not be restricted to financial calculations and it must consider other aspects such as quality of
delivery outcomes, popular participation, voluntary activity, solidarity, and so on.

A subsequent study undertaken by Dave Husy for the European Union involved consultative workshops
with developmental NGOs and CBOs in mid-2002. The study covered a range of issues, including two
that are directly of relevance here: delivery of basic services and public-private partnerships.37 

One of the issues that emerged from consultations with participants in the study was the tension
between playing a direct role in service delivery and playing a role in monitoring and assisting delivery
by the state. Some NGOs were concerned that their critical independence would be compromised, and
emphasised that not all NGOs should or could engage in service delivery. Another concern was that
the necessary attention to the priorities of local people would be sacrificed in order to meet contractual
obligations to government. To overcome this problem it was suggested that participation and
people-centred development should become an indicator alongside the more quantitative delivery targets.

NGOs argued that their advantages relative to government included greater ability to coordinate
relations with communities and CBOs, a focus on empowerment to enhance community ownership of
projects, better response time to development needs, less bureaucratic procedures and ability to offer
cost-effective services. Problems included lack of clear mandate from communities and accountability
to them, and internal tensions in the NGO sector that may hamper delivery.

With regard to CBOs, they were seen to be playing a crucial role in delivery by giving communities a
sense of ownership of the development process. They were regarded as providing important links
between the communities and external forces (be they NGOs, government, or donors). However, they
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seemed to suffer generally from weak capacity that hampered their ability to function effectively in
order to facilitate delivery. The relations between NGOs and CBOs were also a source of concern, with
the former at times using the latter to facilitate access without acknowledging their contribution. Direct
relations between the state (and donors) and CBOs may also become a problem, with NGO playing an
intermediary role.

Partnerships with government were viewed favourably as long as they did not force NGOs to abandon
their independence and become mere delivery agents on behalf of government. The need to meet
strict bureaucratic rules, follow complex tender procedures and observe cumbersome reporting and
accounting requirements was an issue frequently raised as an obstacle to constructive relations with
government. From a community-based perspective, contracts with government tend to be signed with
larger and better-organised NGOs, marginalising informal CBOs and smaller NGOs with limited capacity
to adhere to the requirements of contractual work.

33..1144 CCoonncclluussiioonnss

The literature review and examination of recent relevant research projects38 has yielded the following
general conclusions, on the basis of which several recommendations can be drawn in order to facilitate
an enabling environment for NPOs, and successful partnerships between them and state structures: 

33..1144..11 PPaarrttnneerrsshhiippss
In principle, all parties concerned are in favour of partnerships between civil society organisations and
government. The precise meaning of the term 'partnership' is open to different interpretations,
however. State officials tend to use it to call on NPOs to implement government policies and provide
services, while NPOs tend to use it to advocate a greater role for themselves in policy formulation and
decision-making, rather than merely providing technical assistance to the state. To make partnerships
feasible and successful, a clear definition of the envisaged role of each partner must be established,
through negotiations between the parties, rather than through the imposition by one - the state - on
the others. The model of partnerships chosen should reflect the specific features, needs and concerns
of each field, rather than provide a universal model valid for all circumstances. It should be possible
to focus on the determination of policy in one area, on service delivery in another, and so on.

In reaching a balanced assessment of their partnerships with the state, NPOs must realise that the
grand policy formulation phase of the early transition years (mid to late 1990s), which was
characterised initially by passionate intensity and lofty visions, has passed and is unlikely to be
resurrected in the same form. This is not to say that policy cannot or should not change and address
new concerns, as well as old concerns in new ways. The focus today in most areas, however, is indeed
on delivery, and that is what communities largely expect. Nostalgically invoking the days of 'the
struggle', and the transition days that seemed to offer unlimited prospects for re-shaping South African
society, may be fun, but not very practical. It cannot be a basis on which government and international
agencies form partnerships with NPOs.

33..1144..22 NNPPOOss'' ssttrreennggtthhss aanndd wweeaakknneesssseess
NPOs enjoy comparative advantage in service delivery due to their more consultative approach, a focus
on community empowerment, and ability to respond more directly and immediately than government
to community needs. This should be seen as more than a technical advantage. While the overall
formal policy guidelines in most areas are not likely to change much, as government feels it has won
in April 2004 a popular mandate for its approach, there is a big room for constantly refining the
precise policy goals, adjusting modes of delivery to local circumstances, increasing the quality and
quantity of popular participation, and introducing a more customised touch that would allow local
needs and concerns to drive policy forward.
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The notion of advantage applies particularly to organisations working directly with indigent and
marginalized communities on issues of self-organisation, skill development, training, women's
empowerment, and so on. It is less applicable to organisations that focus on delivery of grants and
formal services or lobbying and advocacy. We may regard this advantage as an opportunity that must
be built on and used to enhance delivery and to convince donor and development agencies that it
worth their while to invest in the work of these organisations. The challenge is to retain this advantage
and not to let the consultative and participatory approach hamper delivery. We may agree that it is
better to have slower but deeper delivery, if it gives communities the time and space to make a
meaningful input into the delivery process (its aims, priorities, pace). Still, the criticism voiced at times
by government officials, which argues that focusing too much on consultation slows down the pace of
delivery, must be addressed. 

Non-profit organisations frequently suffer from relative lack of capacity, and they cannot guarantee
continued and sustained interventions. This is related to limited financial and human resources; high
staff turnover; lack of long-term security, which prevents long-term planning; dependence on the
whims of state and donor agencies, who may shift their policy and funding priorities thus putting
pressure on NPOs to re-adjust their focus and approach; and limited pool of skill, partly as a result of
loss of many experienced personnel to the private and state sectors after 1994, and partly as a result
of the demand for more professional services, which increased the level of skill required for successful
performance.

Another difficulty is related to the impression that the accountability of NPOs - particularly NGOs - to
communities is not always assured, and that the mandate they carry is not clear. Unlike government,
they do not have the political power that comes from electoral support; unlike donor agencies they do
not have the financial power that comes from control over resources; unlike communities and
community-based organisations they do not have the moral power that comes from representing
people on the ground directly. Although frequently they serve as a crucial nodal point between all three
forces above, and are essential to partnerships between them, in a sense they have the least ability to
stand on their own.

The dependence of NPOs on external financial support may thus compromise their ability to pursue
developmental policies according to their values and preferred mode of operation. Without such
ability their contribution will be diminished. Keeping this in mind, we need to deal with issues of fund-
ing directly. Donor agencies can play a role in developing a more transparent formula for allocating
funds to fields and sectors, and making it clear what can be expected from the state in this regard. It
is crucial that both state and civil society organisations regard funding not as a god-given right, but as
an allocation in exchange for specific tasks and services with precise aims. A tripartite forum bringing
together donor agencies, state structures and NPOs would be able to deal with these issues on a
case-by-case basis and develop agreed upon criteria for allocation of budgets and monitoring of expenditure.

The strengths and weaknesses of NPOs, combined with those of the state, make them ideal partners.
The state can guarantee institutional and financial continuity as well administrative and implementing
capacity through its own or outsourced personnel. It operates through formal and user-unfriendly
procedures that are not conducive to effective delivery. NPOs can contribute more 'friendly' capacity
that is in tune with local needs and adjusted to specific conditions. To reach optimal relations of
partnership, they need to talk more frequently. The call for regular, formal and informal, channels of
communications comes across strongly from all involved.

The best way forward would be to combine the immediate and more egalitarian relationship that NPOs
can establish with communities, with the more structured and organised approach that can be provided
by government. In order to do that, service delivery and development objectives should be planned,
implemented and monitored in collaboration between partners, as well as with affected communities
(through CBOs, local government and direct representatives).
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33..1144..33 AAccccoouunnttaabbiilliittyy
While the political accountability for delivery remains with government (at various spheres), the social
accountability must be shared with NPOs and donor agencies. This is a burden as well as a source of
strength that must be used to benefit the target communities.

Finally, all the focus on partnership should not let us forget that there are real differences in values
and goals between sectors, and that there is a need for a vigorous, independent and critical voice by
civil society organisations. In some areas such as human rights, protecting refugees from abuse by
officials (Home Affairs, and Safety and Security), for example, the focus should be on providing a
critical input on government performance, and not mechanically on forming partnerships with it. There
is a danger that in the quest for partnerships the position of civil society organisations as a critical
conscience - possibly working together with dissident elements from within the state - would be lost.
We must ensure this does not happen.

33..1155 RReeccoommmmeennddaattiioonnss

What can be done then in concrete terms? In order to move beyond principles, embark on a course of
action that would create an enabling environment for NPOs, improve the relationship between them
and state structures, and enhance the prospects of partnerships for delivery, the following need to be
considered:

33..1155..11 SSppaaccee ffoorr eexxcchhaannggeess
There is a need to create a space for regular exchange of information and views, and for consultations
regarding policy and implementation, between representatives of the non-profit sector and the state.
An overall forum would have too many issues to deal with, and thus become an impractical way of
moving the discussion forward. A series of sector-specific forums would work better, and may be
organised by theme rather than by department. Where feasible (in cases such as adult education,
where delivery is the responsibility of the provinces), provincial forums may be considered as well. 

For such forums to become meaningful they must have real powers and not be mere talking shops.
This means government in particular must have the political will to subject its exercise of power to
critical scrutiny by its potential partners, to accept input and abide by the results of consultations.
Non-profit organisations may facilitate the adoption of this course of action by government by highlighting
the benefits of partnerships for all parties involved. Donor and international development agencies
may play a role by insisting on a meaningful participatory and consultative process as a precondition
for project approval, and for support of a moral or financial nature.

This would not happen without someone taking the initiative, preferably from outside of the state-civil
society nexus, to ensure that the initiative is not seen as an attempt by one party to gain power at the
expense of the other. International development agencies, representing governmental and
non-governmental constituencies, are best positioned to facilitate such an initiative. A call issued by
alliance of donor agencies supporting partnership and good governance would have great impact. It
could include a broad programmatic statement regarding the importance of partnerships, and an
invitation to a national workshop in which various civil society and state officials would be present, and
in which the values, goals, and modalities of possible partnerships would be discussed. The precise
language used in the statement and the logistics of the initiative would be canvassed beforehand with
various activists and state officials to ensure wide acceptability of the idea and initiative.

33..1155..22 TThhee NNPPOO DDiirreeccttoorraattee
The NPO Directorate has registered a large number of NPOs. The assumption has been that this
process is valuable in itself, and that properly constituted organisations would earn increased donor
confidence, and hopefully increased funding. In practice it seems that organisations that register as
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NPOs are not claiming the benefits for which they hoped: tax exemption and growing amounts of
funding from various sources

Given the fact that the NPO registration process has not borne fruit in terms of more funding and
greater capacity, it would not be strategic for the NPO Directorate to see registering NPOs as its
primary function into the future. It is clear that the staff of the Directorate has become overwhelmed
with administrative tasks, and the Directorate should consider the possibility of outsourcing this
function. Doing so would free up staff time and energy to focus on other aspects of the NPO Act and
to build the capacity of the Directorate in other areas of need

It is clear that despite occasional government rhetoric critical of the NPO sector,. Government
departments such as Health, Public Works, Water government is providing significant funding support
to the sector Affairs, Education, Housing and of course Social Development partner with NPOs in
various ways. Given that many of the organisations that are registered as NPOs rely on some form of
government funding, it would be relevant for the NPO Directorate to monitor this funding. It is in a
position to monitor such partnerships and highlight those that are particularly strong and well
conceived. This task sits well within the objectives of the NPO Act, which states that "within the limits
prescribed by law, every organ of state must determine and co-ordinate the implementation of its
policies and measures in a manner designed to promote, support and enhance the capacity of
Non-profit organisations to  perform their functions." The Act also stipulates that the NPO Directorate
is responsible for "liaising with other organs of state and interested parties" and that the Directorate
must "prepare and issue codes of good practice for those persons, bodies and organisations making
donations or grants to Non-profit organisations."

Although the Directorate does not have the political weight to dictate to other government departments
and institutions, it has the ability to monitor them, hold up examples for good practice, and comment
on examples that are detrimental to the NPO sector. For example, the Johns Hopkins study suggests
looking at the development and housing sector (as opposed to the health or social services sectors)
as a model for government funding of the NPO sector, because it attracts substantial government
funding and many NPOs in development and housing are active in poor communities. Therefore, there
is a greater likelihood that government funding in this arena would have a positive impact on the poor.
The NPO Directorate could take this up and promote such examples as a model for other departments
to follow. It would thus boost its public profile and become more visible and influential in the process.39
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4. A PPROFILE OOF NNPOS 

44..11 IInnttrroodduuccttiioonn

This section of the report describes and analyses the findings of the quantitative Telesurvey undertaken
to measure the impact of the NPO Act. Five sample groups were selected in order to capture the
conditions and perspectives of different types of NPOs. With the exception of unregistered Voluntary
Associations, the sampling was done from the databases of registered organisations. The findings thus
reflect the dataset rather than the universe of all organisations with a distinct legal or organisational
identity. For convenience sake though we refer in the tables below to Section 21 companies, Trusts and
Cooperatives, although strictly speaking these represent only such organisations as included in the
respective databases. 

Most questions included in the Telesurvey were directed at all the sample groups, with minor variations
due to their particular circumstances. In addition, other questions addressed issues specific to each
group. The analysis was conducted separately on each group, though the findings are presented
across groups, to allow for comparisons between them. In this regard it is important to note (as
discussed earlier) that the primary data set is the one of NPOs registered with DSD. This was sampled
off the DSD's database. The other sample groups were much smaller and were included in order to
compare and contextualise the findings for the main data set.

It is important to realise that the categories above are not mutually exclusive. In particular, many
Section 21 companies (63% of those included in the Section 21 telesurvey, sampled from a DTI
database), Trusts (100% of those included in the telesurvey, sampled from various sources) and
Cooperatives (28% of them, sampled from NCASA's database), are also registered as NPOs. When
referring to NPOs registered with DSD in this section, reference is made specifically to organisations
that were accessed via the NPO Database supplied by the DSD. This group formed the biggest part of
the total sample (525) and includes a small amount of organisations that maintain dual registration
with other regulatory bodies (less than 5% of this dataset). When referring to Voluntary Associations
registered as NPOs with DSD in this section, reference is made specifically to organisations included
in the main data set after the dual registered organisations were taken out. As mentioned, the dual
registered organisations represented less than 5% of the primary data set, and removing them
reduced this data set to exactly 500.

To facilitate discussion of the characteristics of organisations registered with different regulatory
authorities, the tables include an additional column reflecting the views and conditions of a sub-set of
organisations selected from the main data set. These are Voluntary Associations Registered only with
DSD only and not with any other authority. They account for 95% of the organisations registered in the
NPO Directorate database, and therefore the findings for them would of necessity be very similar to
those of the organisations drawn from the entire database (which includes organisations registered
also as Section 21 companies and trusts). Many unregistered Voluntary Associations are in the
process of registering themselves with the DSD. Of the original Voluntary Associations registered as
NPOs dataset, 5% are also registered as Section 21 companies, Trusts or Cooperatives. The sample
for the Triple registration Case Study (See 5.3) was drawn where these different legal entities intersected
on the databases that were produced by the telesurvey. The views of all these categories of
organisations regarding the DSD's contribution to an enabling environment for NPOs are of great interest.
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All provinces were included in the Telesurvey. The breakdown of the different Telesurvey sample
populations by provincial affiliation were as follows: 

TTaabbllee 1111:: PPrroovviinncciiaall rreepprreesseennttaattiioonn bbyy ssaammppllee ccaatteeggoorryy ((%%))
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PPrroovviinnccee

Eastern Cape
Free State
Gauteng
Limpopo
KZN
Mpumalanga
North West
Northern. Cape
Western Cape
TToottaall

UUnn-rreeggiisstteerreedd
VVAAss

6
6

31
8

29

10

10
110000

NNPPOOss 
rreeggiisstteerreedd
wwiitthh DDSSDD

9
7

34
8

17
6
4
3

12
110000

OOrrggss 
rreeggiisstteerreedd
aass TTrruussttss

12
29
4
2

22
2
2
2

25
110000

OOrrggss 
rreeggiisstteerreedd
aass CCooooppss

38
1

13
2

30
6
5

5
110000

OOrrggss 
rreeggiisstteerreedd
aass SSeeccttiioonn

2211 ss
4
2

55
4
9
4
4
2

14
110000

VVAAss
RReeggiisstteerreedd
oonnllyy wwiitthh

DDSSDD 
10
7

34
8

17
6
4
2

12
110000

44..22 LLeennggtthh ooff eexxiisstteennccee

Most organisations in the Telesurvey have been in existence for more than two years but less than 10
years. A substantial number of organisations have been in existence for over 10 years, particularly
among Section 21 companies and Trusts. Compared to other organisation, unregistered Voluntary
Associations are relatively young. This may account for their status, in that they were recently
established and have had little time to go through the formalities of registration. 

TTaabbllee 1122:: LLeennggtthh ooff eexxiisstteennccee ((%%))

< 1 year
1 - 2 years
2 - 5 years
6 - 10 years
10+ years
TToottaall

UUnn-rreeggiisstteerreedd
VVAAss

2
22
48
18
10

100

NNPPOOss 
rreeggiisstteerreedd
wwiitthh DDSSDD 

33
1166
3322
2211
2288

110000

OOrrggss 
rreeggiisstteerreedd
aass TTrruussttss

4
12
16
18
50

100

OOrrggss 
rreeggiisstteerreedd
aass CCooooppss

1
11
38
30
20

100

OOrrggss 
rreeggiisstteerreedd
aass SSeeccttiioonn

2211 ss

2
13
18
67

100

VVAAss 
rreeggiisstteerreedd
oonnllyy wwiitthh
tthhee DDSSDD

2
16
32
22
28

100

44..33 OOrrggaanniissaattiioonnaall aaccttiivviittiieess aanndd ccoonnssttiittuueenncciieess

Although many organisations are working in a number of service areas, the table below identifies their
main activities. 'Education' and 'Social Services' are clearly the largest areas of activity for Voluntary
Associations registered as NPOs, Section 21 companies and Trusts, while Cooperatives focus on
'Economic, social and community development'; unregistered Voluntary Associations focus on 'Health'
(HIV/AIDS in particular), 'Social Services' and 'Community Development' as well.

Specifically for Voluntary Associations registered as NPOs, more than a third (37%) work in the field of
'Education', (27%) in the field of 'Social Services' (including 'Economic, Social and Community
Development', 'Income support', 'Employment and training').
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MMaaiinn aaccttiivviittyy

Culture and Arts
Service clubs
Primary and Secondary
Education
Other Education
(including higher 
education)
Research
Hospitals and 
rehabilitation
Nursing Homes
HIV/AIDS
Other Health Services
Mental Health
Religious
Congregations
Social Services
Income Support and
Maintenance
Law and legal services
Animal protection
Economic, Social and
Community Development
Employment and training
Housing
Business and profes-
sional associations,
Unions
Sports
Environment

UUnn-
rreeggiisstteerreedd

VVAAss

12

2

2

2

2
29

20

4

18

2

NNPPOOss 
rreeggiisstteerreedd
wwiitthh DDSSDD 

1111
00

2200

77

00
00

11
33
22
00
44

2277
11

00
11

1111

99
00
00

11
11

OOrrggss 
rreeggiisstteerreedd
aass TTrruussttss

4

23

10

2

2
4
4

2

23
2

12

4
1

OOrrggss 
rreeggiisstteerreedd
aass CCooooppss

12
1
6

1

11
6

1
29

3

6

OOrrggss 
rreeggiisstteerreedd
aass SSeeccttiioonn

2211 ss
11

27

5

4
2

9
4

9

14

2
4

2
4

VVAAss
RReeggiisstteerreedd
oonnllyy wwiitthh

DDSSDD 
6
1

29

4

0
1

3
7
2
1
4

20
1

0
1
6

5
0
0

1
1

TTaabbllee 1133:: MMaaiinn oorrggaanniissaattiioonnaall aaccttiivviittiieess ((%%))

Most types of organisations were based at community level40 , with the exception of Trusts, which tend
to be based at provincial level. Relatively few organisations were primarily based at the national level,
Section 21 companies and Trusts were the only organisational types that have a significant presence
at national level. Voluntary Associations registered as NPOs, Cooperataives and unregistered Voluntary
Associations were overwhelmingly based in communities. The vast majority of all types of
organisations (over 90%) defined individuals and communities as the main beneficiaries of their
activities.

40 Different definitions of CBOs are used in literature on the NPO sector.  For the purposes of this assessment a CBO is referrs to an organisation
which brings together constituencies at a grassroots level to take action and make representation on issues of common interest. This definition
therefore relates more to locality and target group than to actual size of the organisation.
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When asked about their geographical base, most organisations indicated that they were based in
urban areas, with the exception of Cooperatives, which were primarily based in rural areas. Many
Voluntary Associations (registered as NPOs and unregistered alike) had a substantial base in the rural
areas (30% and 29% respectively).
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TTaabbllee 1144:: WWhheerree oorrggaanniissaattiioonnss aarree bbaasseedd ((%%))

Many organisations were affiliated to a network, forum or a coalition (38% of Voluntary Associations
registered as NPOs, 43% of Section 21 companies and two-thirds of Cooperatives and unregistered
Voluntary Associations). Others indicated a relationship with a government department (17% of
registered as NPOs and 13% of Section 21 companies). A third of Trusts were Voluntary Associations
indicated a relationship to a government department, but relatively few Cooperataives and
unregistered Voluntary Associations indicated such relationships. Under half of the Voluntary
Associations registered as NPOs were unaffiliated (44% for Voluntary Associations registered as NPOs
and Section 21 companies) and of those who were affiliated only 30% registered with DSD through
their affiliate.

As can be seen in Figure 9, a significant percentage of Voluntary Associations registered as NPOs
(44%), Trusts (44%) and Section 21 companies (41%) are not affiliated to a network, forum,
government department or international association. Out of all the organisational types, it seems
unregistered Voluntary Associations are the most networked (only 25% are not affiliated).

FFiigguurree 11:: PPeerrcceennttaaggee ooff oorrggaanniissaattiioonnss wwhhoo aarree NNOOTT aaffffiilliiaatteedd,, bbyy ttyyppee ooff oorrggaanniissaattiioonn
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44..44 EEmmppllooyymmeenntt 

Of all organisational types in the Telesurvey, Section 21 companies employed the most full-time
employees on average, followed by Trusts and Voluntary Associations registered as NPOs, with
Cooperatives (those that consider themselves to be Non-profit Organisations, and which are either
already registered with DSD or in the process of registering) and unregistered Voluntary Associations
lagging far behind. In fact, most of the Cooperatives (76%) and unregistered Voluntary Associations
(88%) had no full-time employees at all. The picture is reversed when it comes to volunteers, with
Cooperatives and unregistered Voluntary Associations leading with large numbers of them, followed by
Voluntary Associations registered NPOs, and Section 21 companies and Trusts lagging far behind. 

The table below provides a summary of employment data, followed by more detail for each type of
employment in subsequent tables. While the overall number of employees does not vary that much
between different types of organisations, the balance between full-time employees and volunteers
differs greatly. 

If we choose to see this balance as an indicator of professionalism and organisational capacity,
Section 21 companies and Trusts clearly are the most professional, Cooperatives and unregistered
Voluntary Associations the least professional, and Voluntary Associations registered as NPOs are in the
middle on both counts (full-time employees and volunteers). They are not as professional as Section
21s and Trusts, but much more professional than Cooperatives and unregistered Voluntary
Associations.
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The tables below present the full picture of employee figures for all types of organisations, including
full-time and part-time employees, as well as volunteers.

A  P R O F I L E  O F  N P O S



When we look at the breakdown of employment figures between different tasks performed within the
organisation, the picture is similar to the above. Section 21 companies had more managerial and
project staff, compared to Voluntary Associations registered as NPOs, Trusts and unregistered
Voluntary Associations.
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44..55 FFiinnaanncciiaall CCaappaacciittyy

As the Table below makes clear, there is a great deal of variation in the financial resources available
to different types of organisation. As shown throughout this report, Section 21 companies and Trusts
are the best-resourced and institutionalised organisations, Cooperatives and unregistered Voluntary
Associations are the least resourced, and Voluntary Associations registered as NPOs occupy a middle
position. 

Of note here is the large proportion of organisations with very limited or no income (less than R50,000
a year), especially among unregistered Voluntary Associations (78%), Cooperatives (74%) and
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Voluntary Associations registered as NPOs (73%). Few of the Section 21 companies (18%) and even
fewer of Trusts (8%) fall into this category. At the other end of the scale, fairly large numbers of wealthy
organisations with revenues over R1 million exists, among Section 21 companies (24%) and Trusts
(34%), and much less so among Voluntary Associations registered as NPOs (0%). The average income
of a Voluntary Associations registered as a NPO is between R50,000 and R150,000, but as the table
indicates relatively few organisations actually have that income. Most fall below it, and a few above it.

The sources of the revenue vary, and the most common source for Voluntary Associations registered
as NPOs are private contributions including membership fees. School fees are also a major source of
income, as educational institutions are relatively prevalent in this category. 

AAnnnnuuaall RReevveennuuee

00 - 5500 000000
5500 000000 - 115500 000000
115500 000000 - 330000 000000
330000 000000 - 550000 000000
550000 000000 - 11 mmiilllliioonn
OOvveerr 11 mmiilllliioonn
TToottaall

UUnn-
rreeggiisstteerreedd

VVAAss

78
18
2
2

110000

NNPPOOss 
rreeggiisstteerreedd
wwiitthh DDSSDD 

6699
1144
66
33
44
44

110000

OOrrggss 
rreeggiisstteerreedd
aass TTrruussttss

8
37
4
8

10
34

110000

OOrrggss 
rreeggiisstteerreedd
aass CCooooppss

74
15
5
1
1
1

110000

OOrrggss 
rreeggiisstteerreedd
aass SSeeccttiioonn

2211 ss
18
26
15
9
7

24
110000

VVAAss
RReeggiisstteerreedd
oonnllyy wwiitthh

DDSSDD 
73
14
5
2
4
2

110000

TTaabbllee 2211:: AAnnnnuuaall RReevveennuuee ((%%))

SSaallaarriieess ppaaiidd llaasstt ttwwoo
mmoonntthhss

YYeess
NNoo
OOnnllyy VVoolluunntteeeerrss
TToottaall

UUnn-
rreeggiisstteerreedd

VVAAss

16
8

76
110000

NNPPOOss 
rreeggiisstteerreedd
wwiitthh DDSSDD 

5500
1100
4400

110000

OOrrggss 
rreeggiisstteerreedd
aass TTrruussttss

71
2

27
110000

OOrrggss 
rreeggiisstteerreedd
aass CCooooppss

26
8

66
110000

OOrrggss 
rreeggiisstteerreedd
aass SSeeccttiioonn

2211 ss
94

6
110000

VVAAss
RReeggiisstteerreedd
oonnllyy wwiitthh

DDSSDD 
49
11
40

110000

Only a few organisations did not pay their staff salaries in the last two months due to scarcity of
resources. Large numbers of organisations rely on volunteers however and therefore do not pay
salaries at all.

TTaabbllee 2222:: SSaallaarriieess PPaaiidd iinn tthhee llaasstt ttwwoo mmoonntthhss ((%%))

Generally, organisations were aware of the NPO Income Tax regulations, and many of them lodged
applications with SARS for tax exemption. As could be expected, this was the case particularly for
Section 21 companies and Trusts. Unregistered Voluntary Associations were the least likely to have
applied for such exemption  -which may explain their plans to register: anticipation of greater ease in
accessing tax exemption. Interestingly, Cooperatives are also applying for Income Tax exemption, with
about 19% of those Cooperatives who are registered with DSD as NPOs having lodged applications for
tax exemption. It should be kept in mind that some of the Cooperatives with dual registration display
characteristics more in line with the NPO organisational form than with a Cooperative organisational
form, and therefore could very well qualify as a Public Benefit Organisation (PBO), depending on
whether they discolse their status as a Cooperative when they apply to SARS. (See 6.6.1 for The
Cooperative/NPO dual registration case study).
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44..66 GGeenneerraall CCoonncclluussiioonnss

The most important aspect of the Telesurvey is the evidence of a clear divide between the types of
organisations. Section 21 companies and Trusts are the best resourced, best informed and have the
greatest capacity to understand and benefit from legislation governing CSOs. Cooperatives and
unregistered Voluntary Associations are least resourced and capacitated, with Voluntary Associations
registered as NPOs occupying a middle - to lower position. 

Results from the Cooperative Telesurvey seem to indicate a certain amount of confusion within the
sector in terms of appropriate organisational forms, organisations that display characteristics of NPOs
sometimes register as Cooperatives, and vice versa. Organisations also adapt to the funding and
legislative environment by registering different legal entities (see Cooperatives/NPO dual registration
case study, as well as the triple registration case study in section 5.3). 

Voluntary Associations registered as NPOs with the DSD, who are not registered as anything else (i.e.
not a section 21 or Trust or Cooperative), occupy a middle position between the groups. In other words,
the NPO Directorate caters primarily to organisations with low to medium levels of resources and
capacity. The DSD could therefore either design a strategy to extend its reach to organisations
occupying the lowest and highest levels of the scale, or could focus more intently on organisations
occupying the medium - to lower levels of the revenue and capacity scale.

The two dataset were inserted for comparative purposes, i.e. the DSD NPO dataset and the Voluntary
Associations registered with the NPO, it is important to note that they are not fundamentally different.
They provide or useful information nevertheless.  

AApppplliieedd ffoorr ttaaxx eexxeemmppttiioonn
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5. OOBJECTIVE 11: EENABLING EENVIRONMENT
This section of the report provides an analysis of each objective of the NPO Act.  It highlights the impact
the Act has made on the NPO sector according to the themes as prescribed by the objectives.

TThheemmee IInnddiiccaattoorrss::  CCrreeaattiinngg aann EEnnaabblliinngg EEnnvviirroonnmmeenntt 
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The extent to which an enabling environment for NPOs has
been established in South Africa
Has the state met its responsibility to contribute to provide
a supportive environment for non-profits as is stipulated in
Chapter 2 (3) of the Act?
Has the NPO Directorate met its responsibility to create an
enabling environment?
This indicator looks at awareness, knowledge/myths about
the Act.
This looks at the awareness of how to go about registering.
This indicator measures chapter 2 # 5 of the Act. 

This measures actual benefits the organisation achieved
through the registration process

Whilst there are other components of the Act that were set in place to promote the 'enabling
environment' such as the establishment of the Technical and Advisory Committee, these were not
active at the time of the impact assessment and it should be noted that they exist in the legislation but
not   practiced by the Department. 

55..11 TTeelleessuurrvveeyy OOrrggaanniissaattiioonnss'' PPeerrcceeppttiioonnss ooff aann EEnnaabblliinngg EEnnvviirroonnmmeenntt

Different types of Non-profit Organisations surveyed during the course of the national Telesurvey were
asked whether they thought the current NPO Environment made it possible for their organisations to
function effectively.  The differences in responses between different types of organisation are real but
not very high, with Voluntary Associations registered as NPOs somewhat more pessimistic about the
environment (only 47% of registered NPOs and 36% unregistered Voluntary Associations believe such
an environment exists either "very much" or "somewhat"). Section 21 companies and Trusts were more
optimistic (59% of the former and 68% of the latter believe such an environment exists "very much" or
"somewhat").
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Perhaps the reason for this relative optimism or pessimism has to do with the identification of
obstacles to organisational functioning, which would make organisations regard the environment as
less enabling. By far, the most frequently cited obstacle mentioned by organisations all the
organisations in the survey, is financial. Capacity is also a serious concern and so is the availability of
staff (though that is mostly a function of funds and capacity). 
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TTaabbllee 2255:: OObbssttaacclleess ttoo ffuunnccttiioonniinngg ((%%))

Every sample group interviewed (refer to NPO Telesurvey for details) except unregistered Voluntary
Associations indicated that improved access to funding, more funding and sponsorship is what would
make the environment for NPOs more enabling. Interestingly, unregistered Voluntary Associations
indicated that Organisational Development and capacity building is what would make the environment
more enabling for them. 

Other considerations included the ability of organisations to take part in the policy-making process, the
levels to which organisations are consulted about decisions, and the ability to give feedback
(collectively referred to as the category: 'Access to policy'. The category): 'Coordinate services' refers to
instances where organisations indicated the belief that government (broadly speaking) should more
rigorously monitor the sector, to prevent 'fly-by-night organisations', mismanagement and duplication
of services.
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The extent to which registration with the DSD as an NPO helps to access funds is disputed, though a
substantial minority believe it is easier to get funds as a result of their registration as NPOs. At the
same time, a clear majority believe that it is easier for a registered organisations 
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When asked whether the DSD in particular, and government in general are taking the needs of NPOs
into consideration, responses were divided, with a slightly better opinion of the DSD than of
government as a whole. The better resourced Sections 21 companies and Trusts are somewhat more
positive than Voluntary Associations registered as NPOs. Unregistered Voluntary Associations also
seem to generally believe in government/DSD regard for the needs of NPOs (which may explain why
most of them plan to register or are in the process of doing so).

The mixed feelings about government attitudes may be related to the ability of organisations to
influence or contribute to government policy on NPOs. While the majority of better-resourced organisations
(Section 21 companies and Trusts, again) believe they do make a contribution to policy, Voluntary
Associations registered, as NPOs and Cooperatives are less confident of their ability to do so.
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The perception of contribution is directly related to the extent to which organisations have bothered to
give feedback to DSD on policy and other matters relating to NPOs. The majority of Section 21
companies (51%) and Trusts (63%) have done this, while other types of organisations have not (only
25% of Voluntary Associations registered as NPOs have given feedback). Whether feedback was not
given because of the perception that they cannot make a contribution, or the other way around, is not
clear. When feedback was given, it was done primarily through letters written to DSD, at a DSD
workshop, through a network or via affiliates, and by calling up DSD officials on the phone. With the DSD
responding to several thousand queries, the response was largely of a technical nature, which the DSD
has on a template system.

55..22 CCBBOO PPeerrcceeppttiioonnss ooff aann EEnnaabblliinngg EEnnvviirroonnmmeenntt

A number of CBOs41 were interviewed face-to-face in focus groups for the purpose of this study.
Interviews took place in four different provinces i.e. Limpopo, KwaZulu-Natal, the Western Cape and
the Eastern Cape. The spread of organisations included those who were involved in the areas of
membership training/capacity building, working with youth, and research.

Some of the members in the discussion groups were involved in the initial consultation process out of
which the NPO Act was developed42. As such, they felt that this study (NPO Act Impact Assessment)
was a good chance to reflect on the advances made since the NPO Act was promulgated. 

Most of the participants felt that the environment for civil society participation in the general
development arena in South Africa has improved. They based their assessment on a few of factors,
including that:

• A number of community-based organisations (CBOs) have increased since the introduction of the
NPO Act.

• Some of the smaller community based organisations and structures have managed to graduate to 
a more organised and formalised status.

However an opposing view does exist that an enabling environment does not exist for civil society in
South Africa. Although major inroads have been made towards providing a supportive legislative
framework for voluntary and civil society organisations, and in particular through the promulgation of
the NPO Act of 1997 and others such as the Lotteries Act and the NDA Act, the effects of these
interventions remain a 'paper exercise' in the opinion of several provincially based NGOs and CBOs. 

Reasons given for this opinion included:

• A perception of decreasing direct external and locally based donor support to the sector
• A number of NGOs are folding/closing down
• High turnover of staff from the sector to the public or private sector
• Lack of a clear role of the sector in the current development context

According to the focus group discussion, a major problem with the NPO Act and its implementing
agency (i.e. the NPO Directorate) is that information about the NPO Act does not reach its intended
beneficiaries. As such many smaller voluntary and civil society organisations do not reap the benefits
associated with inclusion in a more formalised context.
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41 Different definitions of CBOs are used in literature on the NPO sector. For the purposes of this assessment a CBO is referrs to an organisation
which brings together constituencies at a grassroots level to take action and make representation on issues of common interest. This definition
therefore relates more to locality and target group than to actual size of the organisation.
42 An Independent study into an Enabling Environment for NGOs conducted by a team of NGOs and other experts led by the Development Resources
Centre (DRC) in 1991. 

O B J E C T I V E  1 :  E N A B L I N G  E N V I R O N M E N T



According to one group interviewed, the fact that the Directorate is housed in the national Department
of Social Development creates a bias towards organisations with a welfare orientation. It was argued
that it is almost assumed that all organisations provide welfare services, whereas in reality the sector
is much more diversified and complex. 

CBOs in the focus group discussions however cautioned that a number of fundamental changes still
need to happen before it can be safely and comfortably concluded that we have an enabling environ-
ment for civil society in South Africa. These will include:

• The conditions prior to the democratic dispensation were different and by implication so were the
orientation and focus of progressive civil society, the current socio-political landscape thus fosters a
different form of civil society.

• There is still a lot of dependency on government and foreign donor agencies and this stifles the
independent nature of the sector

• There is a funding crisis in the CBO sector 
• Most of the new organisations emerging at a community level still lack strategic planning and

management skills, affecting their sustainability
• There is the perception of a certain level of 'silent' marginalisation of the sector by the current

government, as if the sector is a threat to the hegemony of the current ruling elite  
• Disorganisation within the sector, particularly at national leadership level was also stated as 

contributing factor to disabling environment

The difficulties with scarce funding and resources for the sector generally makes it difficult for civil
society to function effectively in the development and political arena in this country.

55..33 CCaassee SSttuuddyy OOnnee:: TTrriippllee RReeggiissttrraattiioonn aanndd tthhee FFuunnddrraaiissiinngg AAcctt ooff 11997788

Eight organisations with triple registration were identified from the datasets generated by the telesurvey.
For the purposes of analysis three NPOs were interviewed to ascertain the reasons behind triple
registration.

An interesting trend that emerged out of both the Telesurvey as well as the Cooperative/NPO Case
Study and the Triple registration Case Study, is the idea that the fragmented regulatory environment
governing NPOs in South Africa paradoxically contributes to an 'enabling environment' for
organisations that are capacitated enough to take advantage of it.

For example, a large proportion of Coops who consider themselves NPOs, registered as such in order
to access funding from certain sources. Other examples of double and even triple registration of
orga-nisations seem to indicate that there are organisations that use different legal entities
interchangeably in order to access different things at different times. This trend represents an
interesting adaptive response on the part of NPOs to survive in the current legislative and funding
environment.

When asked about whether they think the current environment for NPOs is enabling, the organisations
that were interviewed for the purposes of the Triple registration Case Study, felt that the environment
is enabling to those organisations that have the capacity to adapt to it. One of the organisations
indicated that the current NPO environment is very enabling, provided that there is a complementary
responsibility on the part of organisations when it comes to maintaining good management and
financial structures. 

All three of these 'Triple registration' organisations felt that there is scope for increased cooperation
between government and NPOs, and that government could be more involved in building the capacity
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of organisations to become fully-fledged partners in community service delivery. Two of the organisa-
tions felt that there is a need to improve access to funding sources, mostly by way of building the
capacity of the NPO sector. As discussed earlier, access to funding seems to be a recurring theme
amongst organisations themselves, as indicated by the Case Studies as well as the Telesurvey. One of
the organisations indicated that there should be more of a focus on improving the financial sustain-
ability of organisations, as opposed to organisations being dependent on donor funding.

Interestingly, the organisations interviewed for the Fundraising Act Case Study (i.e. organisations that
were previously registered in terms of the Fundraising Act, and which are now registered in terms of
the NPO Act) felt that there is no difference in the environment for Non-profit Organisations since the
NPO Act was passed. All of these organisations indicated that they previously complied with the
Fundraising Act, and now they simply comply with the NPO Act, there is no fundamental difference
between the two periods when it comes to access to funding, ease of registration or ease of comply-
ing with reporting standards. It should be noted however that this sample group represents organisa-
tions that are fairly well established (existing and established at least for the last seven or more years).
The increasing numbers of registered organisations over the last six years is indication of the fact that
the NPO Act does indeed provide more of an enabling environment to small, emergent, especially com-
munity based organisations (CBOs) than the previous Fundraising Act did. 

A critical concept in this regard then relates to the capacity of organisations to become a part of the
formalised regulatory environment, and their capacity to take advantage of the environment to their
own benefit.

55..44 DDoonnoorr PPeerrcceeppttiioonnss ooff tthhee EEnnaabblliinngg EEnnvviirroonnmmeenntt

Interviews were conducted with a sample group of donor organisations to get a sense of their view of
the NPO Act, the NPO Directorate and the enabling environment for NPOs in South Africa. In total,
sixteen interviews took place under the following categories:
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TTaabbllee 3300:: LLiisstt ooff ddoonnoorr iinntteerrvviieewwss

TTyyppee ooff DDoonnoorr
Bilateral government agency
International Private Foundations

SA government funding agencies

International NGO that provides funding
Local South African grantmaking 
organisations

Corporate Social Investment programmes

NNaammee
USAID
Ford Foundation
C. S. Mott Foundation
National Development Agency
National Lottery
Umsobomvo Youth Fund;
CARE
Social Change Assistance Trust (SCAT),
Western Cape Community Chest
the Nelson Mandela Children's Fund
WHEAT (Women's Hope, Education and Training Trust
Foundation for Human Rights (FHR)
Islamic Relief
South African Breweries
Anglo American
Nedcor.

The selection of the organisations interviewed tended towards funding organisations that have had
some involvement and interest in the enabling environment for NPOs.  
The interviews focused around four main themes:

• Perceptions of the enabling environment for NPOs; 
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• NPO registration as a requirement for funding;
• Perceptions of the current role of the NPO Directorate; and,
• Recommendations for the future.

55..44..11 WWhhaatt iiss aann EEnnaabblliinngg EEnnvviirroonnmmeenntt ffoorr NNPPOOss??

According to these interviews, the majority of funding organisations working in South Africa believe
that, generally, there is an enabling environment for NPOs.

The list below illustrates that there is a continuum between the kind of organisations that said "yes"
there is an enabling environment and those that said "no" there isn't. The continuum runs from donors
that were established by the South African government, which were most likely to say that there is an
enabling environment to one subset of local South African grantmaking organisations (that work most
directly with community based and grassroots organisations) that were most likely to say that there is
not an enabling environment.
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TTaabbllee 3311:: DDoonnoorr rreessppoonnsseess ttoo tthhee ccoonncceepptt ooff aann eennaabblliinngg eennvviirroonnmmeenntt

TTyyppee ooff DDoonnoorr

DDoonnoorr lliinnkkeedd ttoo
GGoovveerrnnmmeenntt

CCSSII pprrooggrraammmmeess

LLooccaall SSAA ggrraannttmmaakkeerrss

PPrriivvaattee FFoouunnddaattiioonnss

GGoovveerrnnmmeenntt aaggeennccyy
IInntteerrnnaattiioonnaall NNGGOO tthhaatt
pprroovviiddeess ffuunnddiinngg::
LLooccaall SSAA ggrraannttmmaakkeerrss

NNaammee ooff DDoonnoorr

National Development Agency
National Lottery
Umsobomvu
South African Breweries
Anglo American
Nelson Mandela Children's Fund
WHEAT
Islamic Relief
Foundation for Human Rights
C. S. Mott Foundation
Ford Foundation
USAID
CARE
SCAT
Western Cape Community Chest

AAnn eennaabblliinngg eennvviirroonnmmeenntt ffoorr
NNPPOOss iinn SSoouutthh AAffrriiccaa
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes and no
Yes
Yes and no
Yes and no
No
No
No

Those organisations that expressed appreciation for the current enabling environment in South Africa
focused predominantly on the legal regulatory environment. For example, the Lotteries Board repre-
sentative said that "with the NPO Directorate, there has been more opportunity to register and more
opportunity for assistance to register."  There was also commentary suggesting that the state does rec-
ognize the important role for NPOs. For example, the NDA representatives said that "there is a demon-
stration and political will on the part of government to support the existence of civil society organisa-
tions." The Mott Foundation representative added that compared to Zimbabwe, South Africa has a
strong enabling environment and that there is "a real sense of commitment on the part of the state to
an enabling environment. This is reflected in its commitment to NPOs and its commitment to partner-
ships." The WHEAT Trust added another point by saying that the SA government has supported an
enabling environment by promoting the King II report and other initiatives that encourage corporates
to give to NPOs and to "invest in their communities." 

Ironically, the Corporate Social Investment (CSI) programme representatives that were interviewed
agreed that there was an enabling environment, but tended to equate a strong enabling environment
with an environment that is favourable to corporates themselves. For example, the representative from
Anglo American stressed that the new tax regulations that provides incentives for CSI programmes to
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give more to the non-profit sector, is what makes for an enabling environment. CSI programmes
tended to see their own funding as contributing to the enabling environment, and equated incentives
for more funding with more of an enabling environment.  For example, the South African Breweries
representative said that there is an enabling environment "purely because of the company's contribu-
tion to social funding. This funding has opened up avenues for NPOs." Interestingly, incentives for more
funding/better access to funding was also cited as the most important element of an enabling envi-
ronment by organisations included in the national Telesurvey.

In support of the idea of an enabling environment as one wherein government facilitates as opposed
to controls, but from a different perspective, the Ford Foundation representative said that "there is a
rich tapestry of NGOs on the ground that government is unable to control or regulate.  This is good.  It
is like a thousand flowers blooming."

In contrast, there was a smaller group of funding organisations that suggested that South Africa does
not have an enabling environment. These organisations tended to look beyond the regulatory environ-
ment to other factors affecting NPOs. For example, the representatives from CARE and SCAT appoint-
ed blame to the fact that NPOs are struggling to find necessary funding.  SCAT suggested that while
international donor funding is tightening up, "we haven't done enough work internally for there to be a
culture of philanthropy."

Donor perspectives then seem to revolve around either the regulatory environment or the funding
environment as components of an enabling environment. Those that focus on regulation feel that the
environment is enabling, while those that focus on funding feel that it is not.

The Ford Foundation representative expressed concern about the lack of an enabling environment by
stating that "there is no understanding on the part of government of what the Non-profit sector can
represent. The government is oblivious to the heart of the poor. This is a serious indictment. They do
not validate people's responses to their everyday life situation."

While the USAID representative commented primarily on the regulatory framework, and said that there
were laws in place to provide an enabling environment, she added that "the application of these laws
is causing roadblocks and the access is cumbersome, so the laws are of no use."

55..44..22 FFuunnddiinngg OOrrggaanniissaattiioonnss aanndd NNPPOO RReeggiissttrraattiioonn

It is significant to note that the majority (twelve out of sixteen) of the funding organisations interviewed
do not require NPO registration in order to fund an organisation. Certain funding organisations that
were established by the South African government (NDA and Umsobomvu) were most likely to require
NPO registration, but the National Lottery is an exception in that it doesn't require NPO registration for
funding. Again, the six local South African grantmakers were split (although not along the same lines
as with their views on the enabling environment above). Only two out of the six require NPO registra-
tion for funding. The following list provides the illustrative breakdown:
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TTyyppee ooff FFuunnddeerr NNaammee ooff FFuunnddeerr RReeqquuiirreemmeenntt
Funders linked to government NDA Do Require

Umsobomvu Do Require
National Loterry Do Not Require

CSI Programmes: SAB Do Not Require
Nedcor Do Not Require
Anglo Do Not Require

Private Foundations Ford Foundation Do Not Require
C.S. Mott Foundation Do Not Require

Bilateral government agency: USAID Do Not Require
International NGO that provides funding: CARE Do Not Require
One set of local SA grantmakers: WHEAT Do Not Require

SCAT Do Not Require
Islamic Relief Do Not Require
Foundation for Human Rights Do Not Require

[70]A s s e s s m e n t  o f  N P O  A C T  -  J a n u a r y  2 0 0 5

TTaabbllee 3322::  FFuunnddeerrss RReeqquuiirriinngg NNPPOO rreeggiissttrraattiioonn

55..44..33 IImmppaacctt oonn ddoonnoorr ffuunnddiinngg pprraaccttiiccee

The fact that most funding organisations do not require NPO registration is one illustration of that the
fact that the NPO Act has had limited impact on the procedures required by funders. In addition, it
doesn't appear that there has been much impact on grantmaking patterns either. When funding organ-
isations were asked 'does the NPO Act impact on your work and the programmes that you support?'
answers were consistently weak. Bolstering this conclusion further is the response from the Southern
African Grantmakers Association (SAGA): "The NPO Act doesn't seem to have made much difference in
terms of how CSI and other kinds of donors allocate their resources."   

55..55 TThhee NNPPOO DDiirreeccttoorraattee iinn pprroommoottiinngg aann eennaabblliinngg eennvviirroonnmmeenntt

In order to assess the impact that the NPO Directorate has had on promoting an enabling environment
for the NPO sector, clarity should be established as to what the role of this Directorate is, its approach
to implementing the Act, its relationship with other government departments in fulfilling the responsi-
bility of promoting the NPO Act as well as the relationship that the NPO Directorate has with organisa-
tions in the NPO Sector.

55..55..11 TThhee RRoollee ooff tthhee NNPPOO DDiirreeccttoorraattee

The NPO Act sets out the core functions of the NPO Directorate in Chapter 2, Section 5 being:

In addition to any other function determined by the Minister or specified elsewhere in this Act, the 
Directorate is responsible for-

(a) facilitating the process for developing and implementing policy;
(b) determining and implementing programs, including programs-

(i) to support nonprofit organisations in their endeavour to register; and
(ii) to ensure that the standard of governance within nonprofit organisations is maintained and

improved;
(c) liaising with other organs of state and interested parties; and
(d) facilitating the development and implementation of multi-sectoral and multi-disciplinary programs.

Further functions and responsibilities are outlined for the Directorate throughout the Act. This report
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examines the different functions of the Directorate in relation to the specific objectives of the Act. In
looking at the theme of the enabling environment, it is important to consider the range of functions
played by the Directorate, which in total relate to their role to support an enabling environment. Some
of these functions are referenced again under specific themes.

By far the most demanding of the functions prescribed by the Act is the registration of NPOs. To date
the following number of certificates has been issued:

TTaabbllee 3333:: NNPPOO CCeerrttiiffiiccaattiioonn
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DDaatteess

1st September 1998 - 31st March 1999
1st April 1999 - 31st March 2000
1st April 2000 - 31st March 2001
1 April 2001 - 31st March 2002
1st April 2002 - 31st March 2003
1st April 2003 - 31st March 2004

NNuummbbeerr ooff 
rreeggiisstteerreedd

NNPPOOss
223

1205
3213
4713
6550
7398

NNuummbbeerr ooff NNeeww
AApppplliiccaattiioonnss

rreecceeiivveedd
937

3005
5380
4966
10170
8840

NNuummbbeerr ooff 
ddeerreeggiisstteerreedd

NNPPOOss
-
3
3

281
641
356

Source: NPO Directorate, 2004

The gradual increase in registered NPOs over 5 years reflects the increase in awareness of NPOs to
register as well as an increase in the capacity of the Directorate to administer the registration process.
One can speculate as to why the amount of new registrations suddenly increases in the period 1 April
2003 - 31 March 2003. It is possible that the registration procedures for tax exemption with the South
African Revenue Services (SARS) had an influence on these figures. 

The process of registering NPOs is seen as a means towards the end of creating an enabling environ-
ment. Many staff members of the Directorate see the registration process as only a part of creating an
enabling environment and argue that the Directorate has to design activities beyond registration and
monitoring. Many staff members recognize their 'constituency' as that of emerging community-based
voluntary associations, grass roots organisations and local groupings. Given that the bulk of the
applications are received from these types of organisations, the staff members argue that much more
needs to be done to assist with registration, strengthening of governance structures and improvement
of the financial sustainability of organisations.  It is the opinion of staff members that the capacity
building activities of the Directorate needs to be expanded. 

The NPO Directorate is situated within the national Department of Social Development. The budget for
the Directorate (it is not a priority area), is allocated as part of the total DSD budget. Within this budg-
et, the NPO Directorate has to allocate money for programmatic work, particularly for awareness-rais-
ing and capacity building. Given the severe resource limitations experienced year after year, the NPO
Directorate is considering partnerships (with some of the SETA's, for example) as the only viable way
to improve their reach and efficiency.  

The Directorate implements its activities as far as possible according to the NPO Act. It should be noted
however, that the Directorate's leadership is involved in other work areas, as specified by their reports
and business plans. Firstly, there is involvement in the promotion of volunteer work by participating in
various forums. Secondly, there has been participation in two 'Presidential Projects' along with other
Directorates within the Department of Social Development. 
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In its business plan, the NPO Directorate has four key output areas:

• Register organisations;
• Monitor compliance and update register for non-compliance;
• Provide support telephonically, face to face and through correspondence;
• Contribute to transformation of funding and monitoring of Non-profit Organisations. 

Currently, by far the greatest amount of work done by the Directorate relates to registration of
organisations. Other responsibilities which are pertinent to the Act, such as capacity building of
organisations, takes staff members out of the office leading to an increase in the backlog of
registrations. The monitoring of organisations also suffers under the administrative burden. It is hoped
that the problem of these backlogs can be resolved, and that the Directorate can then play a bigger
role in the promotion of an enabling environment for NPOs. Whilst the Directorate endeavours to fol-
low the Act precisely, it is struggling with the timeframes that are set out by the Act. The Directorate
has not received additional resources to deal with the increase in numbers of applications, which have
been significant in the last four years.

55..55..22 AApppprrooaacchh ooff tthhee NNPPOO DDiirreeccttoorraattee

The role of the NPO Directorate in the promotion of an enabling environment has been debated and is
questioned continuously by staff members themselves. 

The general approach of the Directorate towards the Act, stresses the importance of facilitating an
'enabling environment', as opposed to controlling the non-profit sector as was the case with the
Fundraising Act of 1978. The Directorate also sees the registration process as a means towards this
end, primarily by ways of giving small, emergent especially community based organisations access to
the formalised regulatory environment and the benefits that this is supposed to imply. 

The model constitution developed by the Directorate, stipulates minimum standards of good
governance, such as the form of governing structures for an organisation, as well as requirements for
the keeping of financial (and other) records, procedures for reporting to the Directorate and
procedures for the dissolution of the organisation. These basic standards are very similar (but less
complex) to those requirements expected of Section 21 companies, as specified in the founding
documents of such an organisation (i.e. Memorandum and Articles of Association). The distribution of
such a model document should promote the levels of accountability of NPOs, by virtue of the fact that
it makes these general standards accessible to smaller, less capacitated organisations. 

The Directorate has furthermore developed documents about codes of good practice for Non-profit
Organisations, which provides useful guidelines for the day to day running of a non-profit organisation.
The NPO Directorate associates itself with various campaigns that support the NPO sector, for exam-
ple, support and involvement with the International Year of Volunteers campaign in 2001. The Minister
of Social Development, Honourable Mr. Zola Skweyiya was nominated as the patron for this campaign.

The Directorate was also involved in developing a concept paper on Public Private Partnerships (PPP),
in line with building best practice models for service-delivery relationships. between government and
the NGO (more on this issue in Section 9 of this report).

In addition to the registration process, the NPO Directorate has contributed to an enabling environment
through direct interventions by ways of capacity building workshops, often in conjunction with other
organisations and institutions involved in the sector. These workshops have focused on the registra-
tion processand the reporting requirements. In the face of capacity and budget limitations, the
Directorate acknowledges that creative approaches and/or outsourcing of certain functions with
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regards to capacity building is probably the most viable way of overcoming some of these constraints
in the short term. 

Since poor standards of financial and narrative reporting by organisations is a trend that is confirmed
by the national Telesurvey of NPOs, it is generally assumed that poor financial reporting on the part of
NPOs is a function of poor financial practices. This is a concern for the Directorate, especially since
registration with the Directorate is at least partly meant to improve the legitimacy of the NPO sector in
(especially) the eyes of donor/funding institutions and organisations.

Partnering with SETA's in this regard is an avenue that should be investigated, as many organisations
fall under the Services SETA, Welfare and Health SETA (HWSeta) and Education Training and
Development Practice SETA (ETDPSeta). Further partnership processes with key actors in the various
development sectors should be considered, especially with some of the larger networks and institu-
tions active within the NPO sector, especially since many of these already engage in the same type of
training activities.

Some staff members of the Directorate argue that it is precisely the registration and certification func-
tion that should be outsourced, giving the Directorate the opportunity to focus on governance training
and support to NPOs involved in their communities. Involvement in the training of organisations when
it comes to financial sustainability and reporting, could therefore be a key focus area for the
Directorate.

55..55..33 CChhaalllleennggeess ooff IImmpplleemmeennttiinngg tthhee NNPPOO AAcctt

The Act does not specify what the NPO Directorate is supposed to do if there is misappropriation or
mismanagement of funds within organisations. The tension between strengthening organisations
versus controlling them is therefore raised, as the Act does not allow for an inspectorate. The general
idea is also to move away from controlling, as was done by the Fundraising Act of 1978. Non-compliance
with the constitution and non-compliance with report submission is dealt with in the Act in S21, S22
and S23.

NPO Directorate staff members indicated that they envisioned their role as one wherein they help
organisations with the requirements to become and to stay registered, as opposed to policing them.
Furthermore, it is believed that the promotion of the financial sustainability of organisations is an issue
worth engaging with if registration as a NPO is to be worth anything.

The reporting requirements as stipulated in S17, S18 and S19 of the Act are particularly difficult for
many (especially the smaller, less capacitated organisations) NPOs to comply with. The Act expects
NPOs to cover the cost of financial reporting, whether it relates to proper auditing of statements or
merely certification by an accounting officer. This requirement does not take into account that many
organisaitons operate with little or no money resources. The national Telesurvey further indicated that
many organisations do not have financial records at all (23% of the Voluntary Associations registered
as NPOs surveyed who had indicated their failure to submit reports, said that they had not submitted
because they do not have an records).

In this regard, mention can be made of the Case Study that was done of organisations that de-register
voluntarily. Here a case was noted wherein an organisation de-registered in order to do away with the
financial and administrative burden of complying with reporting standards. It was indicated by this
organisation that they simply could not afford to have audited financial statements prepared, and
therefore decided to do away with the responsibility. It should be noted however that this organisation
did not depend on outside funding sources, and would therefore not benefit from registration when it
comes to applying for funding (Refer to Voluntary De-registration Case Study, section 7.5.2 of this
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report). It has been noted that the NPO Directorate accepts an affidavit from organizations that have
no real money flows to report upon, along with bank statements in lieu of audited statements or
records attested to by an accounting officer. This provision seems to be generally not known among
organisations. The organisation in the case study mentioned above could oundoubtedly have benefited
from this knowledge.

55..55..44 CCBBOOFFooccuuss GGrroouupp PPeerrcceeppttiioonnss ooff tthhee RRoollee ooff tthhee NNPPOO DDiirreeccttoorraattee

In the CBO Focus Group discussion, it was conceded that whilst the NPO Act has been very helpful in
providing a platform for CBOs to improve their internal governance structures, the NPO Directorate
itself has not necessarily succeeded in disseminating information about the NPO Act within the sector.
In addition:

• Communication between the NPO Directorate and smaller organisations is not optimal.
• Communication between different government departments regarding the NPO Act itself was not 

evident.
• There is little coherence between different pieces of legislation governing Civil Society Organisations,

as well as funding requirements and so forth.
• The positioning, political significance and level of authority of the NPO Directorate within the 

Department of Social Development as a whole, is seen as contributing to the almost invisible nature
of the Directorate.

Organisations in the CBO Focus Group discussion argued that the Directorate focused mainly on
administrative duties (i.e. processing of application forms), as opposed to its regulatory/monitoring
role wherein they are meant to oversee the general functioning and performance of the sector.
Furthermore, the Directorate is meant to represent the NPO sector in the funding environment, and
should monitor funding and resource mobilisations trends. 

Some organisations felt that they were 'unofficial agents' of the Directorate, because they are often
expected to assist other organisations in understanding and applying for NPO registration. It may be
useful for the Directorate to explore possible strategies of engagement with such intermediary
organisations. 

A lot of information is required from organisations by the NPO Directorate, both when they apply for
registration and in the process of complying with reporting standards. It is felt that none of this
information is put to good use beyond the normal information updating of the Directorate. Such
information could be applied very usefully as an important and authorative information resource, for
NPOs themselves, funders/donors, other government departments and organisations/institutions
active in the sector.

Apart from the NPO tax regulations, organisations felt frustrated with the little benefit they see from
their almost religious compliance with the NPO Act. The information gathering that is done by the
Directorate was said to be a 'one directional' exercise, wherein the NPO sector is expected to feed
information into a vacuum with no meaningful feedback beyond acknowledgement of receipt of
documents

It was further stated that the Directorate does not have a physical presence in communities and there-
fore cannot assist organisations in need. A few organisations mentioned that they encounter questions
and challenges of registration among their members and clients. One organisation stated that they
included NPO registration as part of their own training package to CBOs and that most of their clients
found this particular section of the training most useful. 
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This group felt that government regulation is not necessarily undesirable, as long as government is
kept in check. Government should not overstep its regulatory boundaries and start controlling the
direction and activities of the sector as the Fundraising Act did or sought to do. The Constitution was
referred to as a mitigating tool against government policing and controlling of the sector. It was also
mentioned that the sector itself has the responsibility to guard against government control.

55..55..55 IImmppaacctt oonn ssmmaalllleerr CCoommmmuunniittyy BBaasseedd VVoolluunnttaarryy AAssssoocciiaattiioonnss

The NPO Act was also perceived as providing a much-needed boost to the sector, especially when it
comes to shaping the growth of small emergent organisations. A few reasons were stated in the focus
group discussion: 

• Smaller, emergent organisations felt it was much easier to access the formalised regulatory environment
by way of the NPO Act than by way of the previous Fundraising Act, 1978.

• The minimum requirements set for registration are generally accommodative to smaller organisations in
that you don't have to necessarily be urban based or technologically advanced to get access to as 
well as complying with the requirements of the Act.

• The NPO Act at least provides a more tangible and significant legal identity for smaller organisations
and this encourages them to formalise and be more accountable. This idea is echoed in the unregistered
Volantary Associations dataset produced by the Telesurvey. Most unregistered organisations 
planned on registering as NPOs with DSD because it would help them to access funding, for 
instance.

• The required submission of narrative and financial reports by the NPO Directorate also leads to more
accountability and organisation within the sector.

55..55..66 RReeccoommmmeennddaattiioonnss

A number of recommendations were made regarding the functioning and role of the NPO Directorate
as well as within the provision of the Act itself in creating a more enabling environment for civil
society. It was particularly emphasised that the Directorate will need to focus more strongly on
capacity building and general organisational strengthening of the sector, as opposed to its administrative
function. Other recommendations were as follows:

• The Directorate needs to seriously revise its communication strategy with the sector, especially at 
provincial level. 

• The Directorate must consider decentralising its services and functions (locate services at grass-
root/local level).

• Performance standards within the sector need to be continuously monitored and evaluated by the 
Directorate.

• The Directorate must provide institutional and organisational support to smaller organisations.
• The Directorate can use existing government facilities and resources to distribute information to the

sector (particularly government service delivery agencies at local government level) that engage with
the sector. Partnering with network-based organisations such as the provincial NGO Coalitions would
be beneficial.

• The Directorate needs to start engaging with municipalities around the latter's functionary and 
obligatory requirements regarding CSOs.

• There must be a revision of the language used in the application process, and due consideration 
must be given to: 1) the level of technicality within the forms and, 2) indigenous languages. 
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6. OBJECTIVE 22:  AADMINISTRATIVE AAND RREGULATORY
FRAMEWORK 
This section addresses Chapter 1, Section 2(a) of the Act, which relate to "the establishment of an
administrative and regulatory framework within which nonprofit organisations can conduct their
affairs". The indicators used in this impact assessment are as follows.

TThheemmee IInnddiiccaattoorr:: EEssttaabblliisshhiinngg aann aaddmmiinniissttrraattiivvee aanndd rreegguullaattoorryy ffrraammeewwoorrkk wwiitthhiinn wwhhiicchh
NNPPOOss ccaann ccoonndduucctt tthheeiirr aaffffaaiirrss
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SSPPEECCIIFFIICC IINNDDIICCAATTOORRSS TTOO MMEEAASSUURREE
PPRROOGGRREESSSS OOFF TTHHEE AACCTT
1. NPO Directorate institutional systems 

and capacity

2. Level of satisfaction with the current 
regulatory framework

3. Opportunities not yet explored to 
expand regulatory framework

4. Implications of regulatory framework 
on NPOs

5. Extent and structure of inter-governmental
relations

DDEEFFIINNIITTIIOONN OOFF TTHHEESSEE IINNDDIICCAATTOORRSS

Measures the efficiency? Effectiveness?
Functionality? Of the internal operations, capacity in
terms of numbers and financial commitment and
structure of administration
This measures the NPOs satisfaction with the current
regulatory framework and engagement with the NPO
Directorate.
This indicator will measure viable options to broaden
or deepen the current regulatory framework of the Act.
This indicator looks at the context of 'regulations' the
NPO finds itself in.
This indicator measures the current intergovernmental
relations to coordinate the regularity framework.

66..11 NNPPOO AAcctt,, 11999977 OOvveerrvviieeww

The President enacted the NPO Act on 29th November 1997, setting in place a voluntary registration
process for organisations. The NPO Directorate draws its mandate from the NPO Act. Through this man-
date the Directorate is expected to register organisations within two months, and to provide support
for organisations to register and to meet reporting requirements. The Directorate must further receive
financial and narrative reports.  Organisations that fail to comply must be notified and given thirty days
to meet the requirements. Failure to submit reports will lead to deregistration.

The Directorate in its business plan has five key outputs:
• Register organisations;
• Monitor compliance and update register for non-compliance;
• Provide support telephonically, face to face and through correspondence;
• Mobilise volunteers; and
• Contribute to transformation of funding and monitoring of Non-profit Organisations. 

The implementation of the Act was met with great enthusiasm of the Minister, as reported in the
1997/8 Annual Report. 

"Strengthening our partnership with the NGO sector through creating an enabling environment in
which the restrictions of the past have been removed. The Not for Profit Organisations Act signed into
law by President Mandela on 29 November 1997, seeks to create conditions for such organisation to
flourish. The Act promotes voluntary registration representing a fundamental shift from government
control"(page 2).
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Further in the Annual Report it is indicated:

"The Not-for-Profit Organisations (NPO) Act 1997, which will come into operation during July 1998,
replaces parts of the Fundraising Act, 1978. The NPO Act lays the foundation for a strong NPO sector
and will build a constructive relationship between the government and the sector.  The Act creates an
enabling environment for Non-profit Organisations by promoting voluntary registration, which repre-
sents a fundamental shift form government control and interventions to a climate of freedom and vol-
untary association" (page 8).

"The department has successfully honoured its commitment to the non-profit sector to administer
applications under the Fundraising Act, more efficiently and more user friendly manner than in the
past. The backlog of applications has been addressed and the applications dating as far back as 1994
have been processed. The transformation of work processes and staff remain a major
challenge"(ibid.).

During the initial phase of the NPO Act enactment and the Directorates implementation of it, most of
the activities were around the registration process.

66..22 NNPPOO RReeggiissttrraattiioonn - ddiiffffeerreenntt rreegguullaattoorryy bbooddiieess

Non-profit Organisations can choose the type of registration that is appropriate to the size and
intention of the organisation. A summary overview of the implications of legislation as it pertains to
Non-profit organisations is illustrated in Appendix 3.

The choice of registration depends on what is the best fit for the organisation in terms of intent, capac-
ity and size. A challenge is the lack of coordination between the various registering authorities. At the
time of this impact assessment, the formation of an intergovernmental task team was set up, and
SARS and the NPO Directorate are participating in it. The DTI and the Master of the High Court have
been invited. The aim is to harmonise the fragmented NPO and Public Benefit sector. Such a task team
will also consider centralising the registration process for non-profits. The aim is to incorporate the var-
ious acts without merging them, keeping the independence of each Directorate/department. It also
aims to eliminate duplications in registration in order to reduce the amount of time and money that is
spent by applicants on registration. The intergovernmental task team aims to develop a concept paper
to guide the process. Currently there is a referral partnership between Cooperative registration and the
NPO registration. They each refer parties to the appropriate registration body.

VVoolluunnttaarryy AAssssoocciiaattiioonn:: A Voluntary Association is set up in terms of Common Law, where usually a min-
imum of three people can come together with common 'public interest' intent. They can or cannot have
a written constitution, i.e. their association can be based on a verbal agreement. The members of the
Voluntary Association must adopt the principles of the organisation. They do not need to appoint an
accounting officer or auditor.  This form of organisation is considered a legal entity.

SSeeccttiioonn 2211:: The Section 21 (S21) company is set up in terms of the Companies Act of 1973. At least
seven people are needed in order to form a Section 21 company. Of these members at least two need
to be appointed as Directors. As a legal entity, with a reserved name, the intent or objectives must be
articulated in a Memorandum and Articles of Association. The Section 21 company must also appoint
an auditor. This entity is registered with the registrar of companies within the Department of Trade and
Industry.

The entire Company's Act was under Assessment during the time this impact assessment was under-
taken. In regard to Section 21s, the intention will be to have a cost simplification. Also there is a
process that is looking at a model Memorandum of Association and Articles of Association appropriate
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for the non-profit sector. The intention is to have the procedures for registering and maintaining a
Section 21 company made more affordable and easier to comply with (current, the requirements for a
Section 21 company is the same as for a (profit-making) company with share capital). Under
Assessment is whether an audited process is completely necessary and if there is a simplified and
cheaper process that Non-profit Organisations can comply with. The idea is to arrive at some standard
that will be appropriate for public interest companies that are not involved in profit-making enterprises. 

The Company Law Assessment makes specific mention of companies established not for gain, indicat-
ing that they too need to undergo reform, where application and compliance need not be such a burden:

" The Company's Act 1973 makes provision for the establishment of an association not for gain com-
monly described as a section 21 company. It is estimated that there are approximately 11000 section
21 companies registered in South Africa. These types of companies are not established with a share
capital, given the nature of their objectives and work. And yet, they are faced with the same adminis-
trative and financial burden as a company with share capital. 

It is therefore necessary for specific provision to be made for the non-profit companies when reform-
ing the Companies Act to ensure that these types of companies are not faced with the same require-
ments regarding share capacity, but still comply with principles of sound governance, accountability
and the protection of creditors. In a similar vein, thought should be given to the treatment of commer-
cial cooperatives, or rather cooperatives that are established a business entities. However, any provi-
sions in company law in this regard would have to be consistent with the non-profit organisation Act
and any Cooperative legislation."  (2004: page 18: South African Company Law for 21st Century:
Guidelines for Corporate Law Reform: DTI)

The Company Law Review also proposes separation between Companies that provide provisions for
charitable causes, and companies that are set up for non-profit purposes:

"This framework policy document further acknowledges that not all companies are set up for standard
business purposes. For example, there are charitable companies special purposes ones, such as
those owning the assets of clubs or societies. It is proposed that in the context of South Africa, chari-
table and related not-for-profit companies should be run for the purposes of achieving any charitable
or not-for-profit objects identifies." (2004: 27: South African Company Law for 21st Century: Guidelines
for Corporate Law Reform)

The Companies Act has undergone an initial stage of national consultation, through a road show
conducted around the country to seek comment from stakeholders. This will be drawn into a paper out-
lining key findings. The NPO Directorate did not participate in this process, although there was a
representative from the DSD.

NNoonn-pprrooffiitt TTrruussttss:: The Trust Property Control Act of 1988 makes it possible for organisations to regis-
ter a Trust with the Master of the Court office in their district, governed by the Department of Justice.
This Act places no limit on the amount of trustees in the organisation, but generally there are between
three and twelve trustees. Members of the Trust do not necessarily have to be 'natural persons'. 

A Trust (not all Trusts are Non-profit Organisations) is governed by a Trust Deed, which along with the
Act and the Common Law lays down the guidelines and rules of operation for the organisation. There
is supervision over the appointment of trustees, but not really over their activities, in other words, the
Master requires to be notified of changes in the structure of the organisation, but not of much else.
Rules over trading and dissolution of the organisation are specified by its own Trust Deed, but
generally follows a particular format in the case of Non-profit Trusts (similar to the standards for a
Voluntary Association or Section 21 company).
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The Trust Deed is the key founding document. The organisation has to elect at least one trustee.
Beneficiaries of the Trust need to be clearly stated. Also the Founder/s needs to be clearly stated. The
Master of the Supreme Court approves the Trust and provides the organisation with a reference num-
ber. A Letter of Authority is given to formalise the Trust and to provide the necessary authority to the
Trustees to act on behalf of the Trust. The Trust may appoint an auditor or give security to the Master
of the Supreme Court.

NNoonn-pprrooffiitt OOrrggaanniissaattiioonnss:: The NPO Act of 1997 provided a facility for voluntary registration by Non-prof-
it Organisations. The Act also repealed much of the Fundraising Act of 1978 that had been used by the
apartheid state to constrain the activities of oppositional NPOs. As the Legal Resources Centre states,
"the Act adopts a 'carrot' rather than a 'stick' approach to public accountability in that the improved
standard of governance and increased accountability and transparency which voluntary registration is
intended to promote, will both increase public and donor confidence in NPOs and encourage organisa-
tions to register. Experience is yet to prove whether voluntary registration is an appropriate strategy for
achieving the objectives of the Act." 43

The bulk of the organisations registered as NPOs tend to be smaller community-based organisations,
in contrast to larger organisations that have more extensive networks and resources, and which are
likely to be registered as Section 21 companies in terms of the Companies Act of 1973 or as Trusts in
terms of the Trust Property Control Act of 1988.

NPO registration in many ways adopts a middle path between the organisational form of a voluntary
association and a Section 21 company. There is some confusion emanating from the wording of the
NPO Act as to whether a new legal entity is created through registration with DSD. In this study regis-
tration with DSD as a NPO is mostly discussed in terms of the perceived benefit (both from donors and
organisations themselves). Registration in terms of the NPO Act has similar requirements to what com-
mon law requires for the formation of a Voluntary Association. However, a Voluntary Association which
is registered as a NPO with DSD is perceived (by the organisation itself, especially in terms of what is
generally believed to be required by funders) to be more formalised, with a responsibility to comply
with the NPO Act (Section 16(1) of the Act, requirements for registration as well as Section 18(1),
reporting requirements)44 . 

An unregistered Voluntary Association is governed by common law and a constitution/founding docu-
ment that can refer to a verbal agreement, not necessarily written45. The perception therefore is often
(especially among organisations surveyed in this study) that registration as a NPO with DSD is in fact
'more' of a legal entity than an unregistered Voluntary Association, increasing the organisations'
chances of gaining access to funding. Registration as a NPO does not create a new legal entity
(although this certainly seems to be the perception among organisations in the study), it formalises an
entity in order to make it more recognisable and legitimate. 

There is no limit to the amount of members that can be part of a NPO, with the organisation being gov-
erned by a written constitution as founding document. Organisations registered as NPOs with DSD are
required to submit financial statements (either audited statements or a declaration by an accounting
officer) and narrative reports to the NPO Directorate annually.

There was little communication between these different regulatory bodies during policy formation
processes, and they continue to consult and communicate with each other minimally. NPOs must at
times go through a minimum of two or three different registration processes before any benefits to that
organisation can be realised. There is little cooperation or links between these regulatory processes,
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and organisations often have to produce/adapt documentation required by each.  Several key stake-
holders pointed towards the duplication of some of the requirements of the different regulatory bod-
ies. Organisations experienced the adjustment of founding documents where the regulation require-
ments differed as being onerous.  

66..33 AAwwaarreenneessss ooff aanndd eennggaaggeemmeenntt wwiitthh tthhee NNPPOO AAcctt bbyy ddiiffffeerreenntt ttyyppeess ooff
oorrggaanniissaattiioonnss

Levels of awareness of the NPO Act vary between types of organisations. Surprisingly, Voluntary
Associations registered as NPOs with the DSD in terms of the NPO Act did not necessarily express
awareness of it. Section 21 companies and Trusts expressed the highest level of awareness of the NPO
Act. They were followed by Voluntary Associations registered as NPOs, then by Cooperatives and then
unregistered Voluntary Associations showing the least awareness. These findings provide direct corre-
lation with the extent of professionalism and organisational capacity generally apparent amongst dif-
ferent types of organisational forms, as discussed previously in this report.

TTaabbllee 3344:: AAwwaarreenneessss ooff NNPPOO AAcctt ((%%))
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29
13
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110000

Among those who are aware of the Act and have seen it, understanding its objectives was highest
among the more professional/formalised organisations and vice versa, thus showing a consistent
pattern as above. The disturbing finding here is that only 58% of Voluntary Associations registered as
NPOs that are aware of the Act understand its objectives. 

Looking at it from a slightly different angle, of alregistered as NPOs in the sample drawn from the
DSD database,  (41%) either are not aware of the Act, or have never seen it, and if they have seen it,
they understand it to a very limited extent or not at all. This means that a lot more needs to be done
in order to disseminate information and educate organisations about the NPO Act.

TTaabbllee 3355:: UUnnddeerrssttaannddiinngg ooff tthhee NNPPOO AAcctt ((%%))

Organisations aware of the NPO Act found out about it primarily at a network or forum meeting (a third
of Voluntary Associations registered as NPOs and 36% of unregistered Voluntary Associations cited this
source). The DSD itself and other NPOs were a source for many other organisations (about 10% men-
tioned some variation on DSD). SARS was mentioned as well by a large number of organisations (19%
of Trusts, 17% of Section 21 companies and Cooperatives, but only 7% of Voluntary Associations reg-
istered as NPOs). Other means of information were newsletters and newspaper advertisements. Only
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a minority of organisations attended a workshop on the Act: 18% of Voluntary Associations registered
as NPOs and 25% of Voluntary Associations, but few of the other types of organisation.

66..44 AAppppllyyiinngg ffoorr RReeggiissttrraattiioonn aass aa NNPPOO:: EExxppeerriieenncceess wwiitthh tthhee NNPPOO
DDiirreeccttoorraattee

The majority of Voluntary Associations registered as NPOs completed the registration forms and
required documentation on their own (61%), while the more professional organisations used account-
ants or lawyers to a much greater extent. That was the case for 42% of Section 21 companies and 68%
of Trusts, but only 8% of Voluntary Associations registered as NPOs. Ironically those who have greater
capacity to do it themselves used professional assistance, because they wanted to ensure it was done
correctly. Other organisations may have wanted to do the same but probably could not afford it. The
DSD provided help with the registration to 23% of Cooperatives and 14% of Voluntary Associations reg-
istered as NPOs, but only 9% of Section 21 companies and 4% of Trusts.  

Most organisations found it easy to get hold of the registration forms (79% of Voluntary Associations
registered as NPOs reported it was easy or very easy), with only 19% who found it difficult or very difficult.

In filling out the forms, a fairly high proportion of Voluntary Associations registered as NPOs (57%)
accessed model documents (constitution, codes for good practice, and so on) available through the
Department of Social Development and on its website. This was the case also for 59% of the Section
21 companies, 73% of the Trusts and 40% of the Cooperatives that were also registered as NPOs. Of
those who accessed such documents, most found them useful (84% of Voluntary Associations regis-
tered NPOs, 79% of Section 21 companies, 79% of Trusts and 92% of Cooperatives).

The response time of the NPO Directorate to the application, and the time it took organisations  to com-
plete the registration process, varied between organisations. On average, it took a little over three
months to get a response and just over four months to complete the process.  

TTaabbllee 3366:: RReessppoonnssee ttiimmee bbyy NNPPOO DDiirreeccttoorraattee:: VVoolluunnttaarryy AAssssoocciiaattiioonnss rreeggiisstteerreedd wwiitthh DDSSDD
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Most organisations were successful in their application the first time they submitted it, particularly
Section 21 companies and Trusts (94%) and to a lesser extent Voluntary Associations registered as
NPOs (77%). The use of accountants and lawyers to complete the forms clearly has its benefits. In most
cases that required another revised submission, the DSD assisted in making the required corrections
(82% of Voluntary Associations registered as NPOs who had to re-submit their applications reported
such help). The DSD was regarded as useful also by 91% of unregistered Voluntary Associations that
tried to get information from the Department regarding registration.

66..55 IInncceennttiivveess ffoorr RReeggiissttrraattiioonn

Most Voluntary Associations registered as NPOs have registered with the DSD recently. Only a quarter
(26%) of the organisations registered in the first three years after the NPO Act was passed (1998-
2000), but the rate accelerated after that: 17% registered in 2001, 27% in 2002 and 28% in 2003.
Most unregistered Voluntary Associations interviewed in this study are planning to register with the
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DSD (94%), and a majority have started the process already (58%). 

Related to the above-mentioned trend, unregistered Voluntary Associations, when asked why they
would want to register, cited the ability to apply for funding (53%) as the biggest incentive, an addition-
al 14% cited other funding related reasons (donors required it, they would be eligible for tax exemp-
tion). Two-thirds of unregistered Voluntary Associations thus link registration with financial considera-
tions. Another quarter (25%) of unregistered Voluntary Associations that plan to register thought it was
compulsory. An overwhelming 94% of unregistered Voluntary Associations indicated that they believe
they will access funding (mostly from government) once they are registered with one of the regulatory
bodies.

The largest proportion of unregistered Voluntary Associations that indicated their intention to register
a legal entity with one of the regulatory bodies, wanted to register as a NPO with DSD (78%). A further
8% wanted to register as Section 21 companies, 6% as Trusts and 2% as Cooperatives. 6% of
unregistered Voluntary Associations indicated that they were not planning on registering a legal entity
any time soon.

As mentioned before, most unregistered Voluntary Associations (94%) intend to register a legal entity,
with 54% of them already in the process of doing so. Of the organisations in this sample group who
are either not planning on registering or are simply not in the process of registering indicated that they
are not registered anywhere primarily because it is too complicated (12%) or that they did not know
they could register a legal entity (8%). 

Approximately 33% of Section 21 companies are not registered as NPOs with DSD. Of those not
registered with DSD, the largest proportion (44%) indicated that they did not think they would benefit
from the NPO registration, and therefore are not trying to register with the NPO Directorate. The
second largest proportion of Section 21s not registered as NPOs (17%) did not know they could
register as NPOs with DSD.

66..66 RReeggiissttrraattiioonn ooff LLeeggaall  EEnnttiittiieess - SSoommee CCoonntteesstteedd IIssssuueess

The DTI feels strongly that the incorporation of a business entity / corporation is the responsibility of
the DTI. They raised issues of poor consultation between the two Departments (i.e. DSD and DTI) dur-
ing the formation process of the NPO Bill. The opinion was expressed that, at that point, the legislation
could have been rationalised to avoid loopholes. 

The Company Law Review also proposes a new institutional framework consisting of a Companies' and
Intellectual Property Commission, a Companies Tribunal, an Arbitration Council and an Advisory Panel.
This body will have the mandate to 

"encourage company formation and accountability through efficient and effective service delivery and
through creating greater transparency in the market place. This mandate will be met though the effi-
cient registration of companies, education and awareness raising, dissemination of information and
[monitoring and] enforcement of company law." 

Finally it will resolve issues of poor governance and management by providing tribunal rulings on cases
brought forward and institutions / companies who do not comply. (South African Company Law for 21st
Century: Guidelines for Corporate Law Reform: 2004: 44)
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FFiigguurree 22:: SStteeppss ttoo bbee ttaakkeenn ttoo aappppllyy ffoorr ttaaxx eexxeemmppttiioonn
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Tax Exemption

Voluntary Association Section 21 Non-profit Trust

Non-profit Registration

The DTI argues that registration as a NPO with DSD does not form a new legal entity, and that registra-
tion with DSD merely represents a step that must be taken in order to register for tax exemption with
SARS, as illustrated by the diagram above. If this is the case, then all non-profit entities must be com-
pelled to register with DSD. 

This argument cannot however explain the extent to which organisations have been registering with
DSD as NPOs, and it certainly seems as if many of these organisations (especially smaller, less
capacitated organisations) regard NPO registration as the most viable way to form a legal identity that
is recognised by other institutions in the sector.

66..66..11 CCaassee SSttuuddyy:: CCooooppeerraattiivveess rreeggiisstteerreedd aass NNPPOOss 

Related to the above, the registration of Cooperatives as NPOs (indicated by the Cooperative survey)
is highly contested phenomenon. A Cooperative technically cannot be a non-profit organisation, prima-
rily because a Coop can distribute profit amongst its members. Procedures for dissolution also differ
for a Coop. 

This trend could be indicative of a certain amount of confusion within the sector when it comes to
appropriate organisational forms/legal entities. For example, it seems likely that many organisations
that engage in 'economic development' and 'income generation' would be more appropriately defined
as Cooperatives than as NPOs. Conversely, an organisation such as the one contacted for the
Coop/NPO case study could more appropriately be defined as a NPO, because it does not make a prof-
it, provides Home Based Care services, and pays stipends (as opposed to dividends) to its care-givers.

Through the Telesurvey of NPOs a significant percentage of NPOs registered on the DSD NPO database
defined themselves as Cooperatives (2%). It was decided to investigate this matter further by doing a
survey amongst Cooperatives accessed from the National Cooperative Association's database, as well
as by doing a Case Study of a Cooperative that is also registered as a NPO.

The Cooperative Telesurvey conducted in this Impact Assessment amongst a sample of 100 (of which
98 interviews were usable) Cooperatives indicated the trend discussed above: 66% of the organisa-
tions contacted consider themselves to be Non-profit Organisations; 42% of these (i.e. 30% of the
entire sample of 100) are registered as such with DSD. 44% of Cooperatives that are also registered
as NPOs, indicated that they registered with DSD because they thought it was compulsory; 30% of
these Cooperatives registered with DSD because it would allow them to access funding.  Furthermore,
32% of the entire sample of 100 is aware of the NPO income tax regulations, with 18% having lodged
applications with SARS for tax exemption.
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The cooperative under investigation for the case study has existed for six years. It registered as a
Cooperative in 2001, and later as a NPO in 2002. It therefore has two different sets of founding doc-
uments: a statute for its Cooperative status, and a constitution for its NPO status.

This organisation is an urban, community-based organisation (CBO), which targets individuals in the
immediate community who are terminally ill, i.e. not necessarily only (but mostly) HIV/AIDS patients.

Apart from accessing some model documents from DSD and submitting their application (which was
successful the 1st time they submitted), the organisation has no knowledge of the NPO Act of 1997.
They therefore registered with DSD as an NPO primarily because they could access funding as a NPO
from certain funders. 

WWhhyy dduuaall rreeggiissttrraattiioonn??

Funding was accessed from other places by virtue of the organisation's status as a Cooperative. The
two organisational forms it would seem are therefore used in different contexts to access funding from
different sources. This represents an interesting adaptive response of the organisation to the current
funding environment.

With the above in mind, the organisation indicated that they thought it was both easier to access
funding and easier to link with a network/forum as an NPO, as opposed to as a Cooperative. The
Cooperative Telesurvey indicated that amongst Cooperatives who are registered as NPOs as well, 22%
thought it was easier as a Cooperative to access funding. Exactly the same amount (22%) thought it
was easier as an NPO, while 23% thought that the type of organisation made no difference when it
comes to funding. With regards to the ease of linking with a network/forum however, 29% indicated
that this was easier as a Cooperative, compared to 15% who thought it was easier as an NPO.

Whilst this particular organisation registered as a Cooperative even though they think of themselves
as a Non-profit organisation, primarily in order to access funding, the Cooperative Telesurvey indicat-
ed that the greatest number of these Non-profits who register as Cooperatives, do so because it would
allow them to access support services from NCASA (72%). NCASA provides organisational develop-
ment services to its members, which include help with registration, help with accessing funding as well
as help with financial management.

66..66..22 RReessoouurrcceess aanndd TTaaxx

The Cooperative receives the bulk of its funding from international donors. They had accessed some
funding from three local corporate donors.

The organisation indicated annual revenue in the category R500 000 - R1 million. The Telesurvey
indicated that by far the greatest majority of Cooperatives fall into the revenue category 0 - R50 000
annually (74%). They also indicated that they are aware of the NPO Income Tax regulations, and that
they were in the process of registering as a Public Benefit Organisation (PBA), i.e. they were in the
process of getting all the forms together, they had not as yet lodged an application with SARS. The
Cooperative Telesurvey indicated that, of those Cooperatives who consider they to be Non-profits, 49%
were aware of the NPO Income Tax regulations. 28% of these organisations indicated that they had
lodged an application for exemption with SARS. 

66..66..33 CCaassee SSttuuddyy:: TTrriippllee RReeggiissttrraattiioonn

From the analysis so far it is thus clear that an It seems that organisations can choose to register with
two or even three different regulatory bodies. On the dataset generated by the Telesurvey eight such
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organisations with triple registration were identified. For the purposes of analysis three NPOs were
interviewed to ascertain the perceived benefits of triple registration46 .

PPeerrcceeiivveedd BBeenneeffiittss

All three organisations indicated that each legal entity was established in order to make something in
particular possible for the organisation, the opinion that organisations like themselves should be
"…creative when it comes to adapting to the environment" was expressed. For example, one such
organisation established a Trust specifically for the purposes of buying and administering land, as they
are based in a rural community. Another organisation indicated that their Trust entity was set up
specifically in order to disburse funds that were available, but now that the organisation raises funds
in other ways, the Trust is busy 'winding down', and will dissolve soon. Yet another organisation indicat-
ed that they established a Trust in order to feed money they make from catering back into their NPO,
which provides training and skills development. 

Both of the Section 21 companies interviewed indicated that they established a Section 21 company
and a NPO primarily to facilitate fundraising as well as their application for tax exemption from SARS.
Interestingly, both of the Section 21 companies regarded the NPO number in a similar way as the
former Fundraising number, and both indicated that they could not apply for tax exemption without a
NPO number. In this regard, all three organisations indicated that their NPO registration benefits them
directly in terms of tax, whilst the two Section 21 companies also felt that it benefited them in terms
of accessing funding.

The third NPO indicated that it sustains itself by means of all these different legal entities, i.e. the Trust
raises money through catering services, and this money is protected by the Trust structure and fed
directly into their NPO which provides training in cooking and catering. The organisation also runs a
restaurant which is registered as a Cooperative. The Trust pays a salary to the people involved in the
catering, while the Coop distributes profit to the people working in the restaurant. What is interesting
in this regard, is that the organisation is entirely self-sufficient, and is not funded by government or by
donors. Most of the people benefiting from the organisation's activities are women, and the
organisation provides income to approximately 15 people, all with less than R50 000 revenue annually.

EEaassee ooff rreeggiissttrraattiioonn aanndd aawwaarreenneessss ooff tthhee NNPPOO AAcctt

All three organisations indicated that they had registered all these legal entities under the same name,
and that they had used the same or similar founding documents in each instance. Even if the same
document could not be used for each registration process, enough similarity existed between them to
make the different registration processes relatively easy. 

Two out of the three organisations indicated that the registration of a Trust was the most complicated
to do. One of the organisations indicated that the NPO registration procedure is not particularly easy
or simple to do in comparison with the other forms of registration. All three organisations indicated that
registration as a Public Benefit Organisation (PBO) with SARS was a difficult and time-consuming exercise. 

When asked whether they think that some of these registration processes could be combined, the two
Section 21 companies indicated that they think the Section 21 and NPO registration processes could
be combined, as both organisational forms basically means the same thing. All three felt that the Trust
registration procedure cannot be combined with any of the others, as not all Trusts are Non-profit.
Similarly, the PBO registration with SARS needs to be kept separate, as not all Non-profit Organisations
can necessarily acquire the status of PBOs.
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46 Two of these organisations were registered as Section 21 companies, Trusts, and NPOs. The remaining organisation was registered as a
Cooperative, a Trust, and an NPO.
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All three organisations indicated that they are aware of the NPO Act and feel that they understand the
Act's objects "fairly well". 

PPeerrcceeppttiioonnss ooff aann ''eennaabblliinngg eennvviirroonnmmeenntt''

When asked about whether they think the current environment for NPOs is enabling, all three organi-
sations felt that the environment is enabling to those organisations that have the capacity to adapt to
it. One of the organisations indicated that the current NPO environment is very enabling provided that
there is a complementary responsibility on the part of organisations when it comes to maintaining
good management and financial structures. 

All three organisations felt that there is scope for increased cooperation between government and
NPOs, and that government could be more involved in building the capacity of organisations to become
fully-fledged partners in community service delivery. Two of the organisations felt that there is a need
to improve access to funding sources, mostly by way building the capacity of the NPO sector. One of
the organisations indicated that there should be more of a focus on improving the financial sustain-
ability of organisations, as opposed to organisations being dependent on donor funding.

66..77 PPrrooppoossaallss oonn CCoooorrddiinnaattiinngg tthhee RReegguullaattoorryy EEnnvviirroonnmmeenntt

There are several approaches that have been proposed  on how to address the lack of coordination
between the regulatory frameworks. The following reflects what has come out of data collected for  this
impact assessment:

• There needs to be an overriding piece of legislation, which coordinates the various frameworks. 
There is little harmonization between SARS/DTI/DOJ.

• There are also arguments that the NPO Act should deal exclusively with smaller, especially community
based NPOs. This argument postulates that the NPO Directorate should be responsible for these 
smaller and emerging organisations, providing education and support to them, and not only 
registration. These organisations should not be required to comply as strictly with financial reporting
requirements as is currently required under the NPO Act, or conversely, that these organisations 
should be capacitated to enable them to report.  A further part to this proposal postulates that those
who  qualify for tax exemption - should not have to apply for NPO registration, i.e. the tax exemption
framework should not require NPO registration as a prerequisite and that these two registration 
processes should be linked (those that become registered with SARS automatically become 
registered as NPOs). 

• Some argue that the NPO registration does not fulfil a function and should be done away with. 

• The Registrar of Cooperatives is moving from the Department of Agriculture to the Department of 
Trade and Industry. CIPRO will be taking over the administrative process of registering for 
Cooperatives, and will be able to advise bodies on the most appropriate form of registration for the
(e.g. Close Corporation or Cooperative). Companies and Intellectual Property Rights Office (CIPRO) 
is increasingly becoming a one-stop shop for profit making entities. Arguments have been made that
the NPO Directorate should outsource its registration to CIPRO or a similar body.

• There have been calls for an Independent Registration Authority that is not part of a government 
department for non-profit organisations, similar to the Charities Commission in the UK. The idea 
here would be that there is a single national, public registry of organisation that operate not-for-prof
it (as opposed to several different regulatory bodies), and that engagement by various actors in 
issues relating to the non-profit sector would go through this one central point. Proposals are on the
table for a South African NPO Regulatory Authority (SANPORA).
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66..88 AAccttuuaall BBeenneeffiittss ooff tthhee vvaarriioouuss ffoorrmmss ooff rreeggiissttrraattiioonn
None of the registration frameworks have benefits within themselves for the non-profit sector. The NPO
Act has a clause that indicates that the Minister will assign benefits to organisations if registered. The
Minister has not yet implemented this clause. As the Act stands there are no direct benefits for
NGOs/CBOs. However, the perception amongst organisations seems to be that NPO registration is a
requirement for funding through government funding agencies such as the NDA, National Lotteries and
the Poverty alleviation fund (DSD), although funding is not guaranteed if you have it (the national
Telesurevey of Voluntary Associations registered with DSD indicated this perception as the biggest
reason organisations chose to register as NPOs). Also, the Tax Exemption Legislation requires that
PBOs and other Non-profits register with the NPO Directorate in order to be considered for tax exemption.

66..88..11 TTaaxx BBeenneeffiittss

SARS Tax Exemption is considered the key indirect benefit of the NPO Act registration. An important
issue to note about the SARS tax exemption is that it pertains to Public Benefit Originations, which is
further defined by Pubic Benefit Activities. This is technically different Non-profit-Organisations. The
definitions of the three are listed below:

TTaabbllee 3377:: DDeeffiinniittiioonnss
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CCaatteeggoorryy
NNoonn-pprrooffiitt       
OOrrggaanniissaattiioonn

PPuubblliicc BBeenneeffiitt   
OOrrggaanniissaattiioonn

PPuubblliicc BBeenneeffiitt  
AAccttiivviittiieess

AAbbbbrreevviiaattiioonn
NPO

PBO

PBA

DDeeffiinniittiioonn iinn tthhee rreelleevvaanntt AAcctt
"non-profit organisation means a trust, company or other
association of persons-
(a) Established for a public purpose; and
(b) The income and property of which are not distributable to

its member or office bearers except as reasonable 
compensation for services rendered."

"Any organisation which is a company incorporated under
Section 21 of the Companies Act, a trust or an association of
persons carrying on a public benefits activity and complying
with the provision of Section 30 of the Act".
"PBAs are categorised as follows:
• Welfare and humanitarian
• Health care
• Land and Housing
• Education and Development
• Religion, Belief or Philosophy
• Cultural
• Conservation, Environment, and Animal Welfare
• Research and Consumer Rights
• Sport
• Providing of funds, assets and other resources to approved 

organisations carrying on PBA's
• General"

SARS Tax Exemption legislation, by requiring that PBOs as defined by Public Benefit Activities (PBAs)
must register as NPOs with DSD, has brought a wide range of categories of organisations that would
otherwise not have registered with the NPO Directorate to register.

There are doubts as to whether SARS tax exemption is an actual benefit for NPOs. If an NPO chooses
not to apply for the Tax Exemption and submits returns that indicate no profit, they will not be required 
to pay tax. Since this is often the case for Voluntary Associations registered as NPOs, registration with
SARS seems obsolete. However a key clause on protecting trading rights, which provide a ceiling to 
amount of money that can be part of income generated activities through an organisations own
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initiatives, (as opposed to be fundraised for), seems to be the benefit. S30 (3) B (iv) of the Act
indicates that the gross earning of fundraising activities will be taxed if it exceeds 15% or R25000 will
be liable for taxation. There is of course also section 18(a) of the amendment to the tax law relating to
donor deductability: it could be in the interest of an organisation to register in terms of section 18(a)
in order to attract donations. 

There is another way to get around the NPO registrations for PBOs contained in S30 (3)g which reads:

"…has, within such a period as the Commissioner may determine, been registered in terms of section
13(5) of the Non-profit Organisation Act, 1997, and complied with any other requirement imposed in
terms of the that Act, unless the Commissioner in consultation with the Director of Non-profit
Organisations designated in terms of section 8 of the Non-profit Organisation Act 1997, on good cause
shown, otherwise directs…"

There seems to be frustration amongst Public Benefit Organisations due to the requirement to regis-
ter as a NPO with DSD.  Participants of this impact assessment have indicated that they have had to
amend or change their founding documents, and found this onerous. One such example was given by
a Faith Based Organisation, which commented:

"….this means that you have to wait for two years for your Bi-Annual General Meeting, where people
in authority can amend documentation or introduce a new one.  Then you can register with the NPO
and then you can apply for tax exemption status".

66..99 GGoovveerrnnaannccee IIssssuueess

Managing serious cases of bad governance or directors not fulfilling fiduciary responsibility, is current-
ly the responsibility of the Supreme Court.  Companies have to take up a case and prove negligence
or the non-fulfillment of fiduciary duties.  The proposed companies tribunal (Company Law Review) will
resolve these matters more quickly and probably more cheaply. With regard to the non-profit sector,
the procedure for resolving issues pertaining to the poor performance of Directors is an internal
organisational matter. It is not clear who is responsible for dealing with mismanagement or corruption,
whether on director or board level in Non-profit Organisations. It is assumed that these matters have
to go the Supreme Court. There is no other avenue to deal with this. 

Another key finding pertaining to the NPO Act is that it contributes to improved governance of NPO's.
As it is a step up from the voluntary organisation under common law, the NPO Act through its registration
process encourages an organisational governance structure which is separate from its body of
operations. Although in practice it is often the case that members of the governance structure are also
employees of the organisation, the message is that such a situation could represent a conflict of
interest at some point. The Act furthermore limits the benefits that could possible be derived from the
operations of a NPO. Participants that were interviewed argued that this was a key achievement, as it
shifted organisations away from the 'one man/woman act'. The NPO Act requires  that organisations
that register have in place governance structures that are  transparent and accountable. 

In practice, through the admission of the NPO Directorate and the other participants of this assess-
ment, one cannot assume that NPO registration by itself achieved this. Having a NPO registration num-
ber does not mean that the organisation has proper systems in place. The organisation has through
the registration process provided the Directorate with a constitution containing minimum require-
ments, and the organisation may have complied with the NPO Act through submitting the appropriate
reports, but it does not mean that is free of mismanagement. 

Some participants pointed out that there is no short cut to good governance. The NPO Act as it stands
is not good enough. Good governance can only be assessed through on-site appraisals and improved
through capacity building and training.
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66..1100 VVoolluunnttaarryy vveerrssuuss CCoommppuullssoorryy rreeggiissttrraattiioonn

A key debate that has emerged from stakeholders and government officials in the regulatory frame-
work is the issue of whether registration in terms of the NPO Act should remain voluntary or whether
it should become compulsory. 

Some Faith Based Organisations argue that the registration requirement of the NPO Act should remain
voluntary as it gives organisations associated with the church the option to register. This argument
stems from the notion that the church as a hierarchical and stable organisation, with a top down
appointed leadership, does not find abiding to an elected or nominated board in its interest. However,
with the shrinking of official congregation members, churches do seek public participation in projects,
and hence find governance structures such as boards useful. Issues pertaining to preserving the
interest of the churches can still be protected in the constitution or the Trust Deed.

Whilst the public register produced by the NPO Directorate is seen as its key achievement, many argue
that it cannot be seen as a reflective register because registration in terms of the NPO Act is voluntary
and not compulsory. Hence not all organisations that should be registered are registered.

A few members of the panel of arbitrators of the NPO Act argue that the registration process should
be compulsory for all organisations carrying out public interest work. If an organisation is engaging with
in public work, and perhaps more importantly, is using public funds, not only must it be registered, it
should also have the (verified) support of the community it is claiming to support through its activities. 

Although registration in terms of the NPO Act is voluntary, Section 30 of the Income Tax Act requires
registration as an NPO, thus compelling organisations to register in order to access tax benefits.

Requirements from some donors in grant finance institutions also compels organisations to register. 

66..1111 RReegguullaattiioonn oorr AAddmmiinniissttrraattiivvee BBuurrddeenn??

A key finding from interviews both from interest groups and regulatory bodies, argued that there are
just too many registration processes to comply with. Even for a sophisticated and well-resourced
organisations, the numerous registration processes and compliance procedures are frustrating. A
Section 21 company may often have to register three times (S21, NPO, Tax Exemption) and comply with
three different regulatory bodies.  

On the other end of the spectrum, a small, emerging CBO will likely struggle with so many registration
processes.  For example, an Early Childhood Development (ECD) organisation has to register with the
NPO Directorate, with SARS for Tax Exemption, and with the ECD Directorate  within the Department of
Social Development. For a rural ECD organisation, this represents a significant cost in both time and
money. In addition, this type of organisation, especially if it is rurally based, cannot easily get to an
Accounting Officer, let alone afford the fees of an Accounting Officers approval, a compulsory require-
ment for compliance. 

It should be noted that the different registration processes do not require the same information. As
mentioned above, organisations have to amend their founding documents and reporting requirements.
The Act is unfriendly to smaller organisations that cannot afford financial reports. 

The Directorate has also endured some criticism with regards to its own administration of the process
of registration, reflecting not a shortcoming of the NPO Act but of the implementation of the Act i.e. the
delay and backlog. There also seems to be a lack of capacity in terms of staff members to modify oper-
ations, leading to allegations that the NPO Directorate is not meeting the terms of the Act as it should.
Specific criticism has been directed at how applications are processed, for example: the entire appli-
cation is sent back if it is not correct.  
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66..1111..11 CCaassee SSttuuddyy:: TThhee FFuunnddrraaiissiinngg AAcctt ooff 11997788
Over the duration of this impact assessment, a small number (however significant) of organisations
made various comments regarding their experience being registered under the Fundraising Act, 1978.
It was therefore decided to explore these issues further in the form of interviewing organisations that
were previously registered under the Fundraising Act, and which are now registered under the NPO Act.  
The following observations were made:

TThhee TTrraannssiittiioonn
The NPO Act of 1997 repealed the Fundraising Act of 1978, which sought to control the funding and
activities of NPOs. The NPO Act therefore allows more different kinds of NPOs to get access to legal
status and funding. 

The Department of Social Development allowed a two-year period between September 1998 and
August 2000, during which organisations registered under the Fundraising Act could re-submit appli-
cations in terms of the NPO Act. The database accessed from the NPO Directorate of organisations
registered in terms of the Fundraising Act (last updated in August of 1998) contains approximately 17
500 entries. A second database containing organisations that have re-applied in terms of the NPO Act
(last updated in August of 2000) contains just over 5 500 entries. These figures suggest that only 31%
of organisations previously registered under the Fundraising Act re-applied to be registered as NPOs.
Many of these organisations do not exist anymore, as they were set up to deal with a particular issue
or crisis which has since been dealt with. Apart from this, it can be speculated that some of these
organisations are registered with other regulatory bodies (as Section 21s or Trusts) and that they there-
fore did not see any real reason to re-apply to DSD. Furthermore, since registration in terms of the NPO
Act is not compulsory, it is likely that many of these organisations did not see any real need to re-apply
for registration in terms of the NPO Act.

CCoommppaarriinngg tthhee FFuunnddrraaiissiinngg AAcctt aanndd tthhee NNPPOO AAcctt
Only one out of the five organisations indicated that they felt there was a difference in the environment
since the NPO Act repealed the Fundraising Act. This organisation felt that it was easier to get funding
and to comply with reporting requirements than previously under the Fundraising Act.

The other four organisations felt that there is no difference in the environment between the period
before 1998 and the period after, and that access to funding and compliance standards are the same
as they were before.

All five organisations indicated that their registration under the NPO Act was not automatic, they had
to re-submit applications in order to get an NPO number.

PPeerrcceeppttiioonnss ooff tthhee ccuurrrreenntt RReegguullaattoorryy EEnnvviirroonnmmeenntt
Four out of the five organisations indicated that the current NPO regulatory environment is no better
than before. The remaining one organisation indicated that the current NPO regulatory environment is
better than before, as it makes increased regulation of the sector possible. One of the organisations
indicated that the environment is still very unfriendly towards small Community Based Organisations
(CBOs) who struggle to comply with the requirements of the different regulating bodies. Three out of
the five organisations interviewed indicated that there should be more recognition from government of
Non-profit Organisations, their needs and what they can offer in terms of service delivery.

This sample group felt that there is no significant difference in the Non-profit environment between the
pre-1998 (under the Fundraising Act) and post-1998 (NPO Act) period. 
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7. OBJECTIVE 33: MMAINTAINANCE AAND 
IMPROVEMENT OOF AADEQUATE SSTANDARDS
This section addresses Chapter 1, Section 2(a) of the Act, which relate to "the establishment of an
administrative and regulatory framework within which nonprofit organisations can conduct their
affairs". The indicators used in this impact assessment are as follows.
TThheemmee IInnddiiccaattoorr::  EEnnccoouurraaggiinngg NNPPOOss ttoo mmaaiinnttaaiinn aaddeeqquuaattee ssttaannddaarrddss ooff ggoovveerrnnaannccee,,
ttrraannssppaarreennccyy aanndd aaccccoouunnttaabbiilliittyy,, aanndd ttoo iimmpprroovvee tthhoossee ssttaannddaarrddss
SSPPEECCIIFFIICC IINNDDIICCAATTOORRSS TTOO MMEEAASSUURREE
PPRROOGGRREESSSS OOFF TTHHEE AACCTT
Contribution of the department to maintaining
standards

Increased services offered by DSD to the
NPO sector to maintain and improve stan-
dards of governance, transparency and
accountability.
Increased capacity and capability in the
department to broaden services

The department's ability to utilise opportuni-
ties and partnerships to ensure standards of
NPOs are maintained.

DDEEFFIINNIITTIIOONN OOFF TTHHEESSEE IINNDDIICCAATTOORRSS

The number of concrete interventions made by the
department to a) contribute to improving standards of
NPOs. It also looks at if the department has main-
tained standards through its regulatory framework
and or through the registration process.
This measures the ability of the department to
monitor, regulate and assist the sector in maintaining
standards

An assessment of what the internal capacity is to
monitor current services and to offer additional
services / literature / awareness
Examine other programmes and assess partnership
opportunities with others carrying out this service to
the sector broadly. It also measures the opportunity
cost for the department to take on partnerships vis a
vi the viability and feasibility for the department to
take on meaningful and sustainable services itself.

77..11 TThhee RRoollee ooff tthhee NNPPOO DDiirreeccttoorraattee iinn PPrroommoottiinngg GGoooodd GGoovveerrnnaannccee

Apart from the required narrative documents upon registration, and the submission of financial state-
ments and narrative reports annually, the Directorate does not request further information or monitor
governance with organisations registered as NPOs. 

The development of strategic partnerships can play an important role in improving standards in the
NPO sector. While the role of the NPO Directorate in developing partnerships is scrutinised in this
report, an overall assessment can be made that this is an area for further development and
strengthening. This refers to government driven programmes, partnerships with donors as well as
partnerships with institutions that engage with NPOs. The establishment of partnerships with the
previously mentioned sectors can further enable the monitoring of standards of governance,
transparency and accountability. Good governance is promoted by the Directorate through the  require-
ment of narrative documentation on application of registration. Specifically, applicant organisations
are required to submit details of Board Members / governance structure.  

The Directorate has, however, made its first concrete intervention in the Early Childhood Development
(ECD) sector. Through a partnership with the ECD Congress, the NPO Directorate aims not only to
ensure that those service organisations are able to and do register, but also that they are able to and
do report on progress annually. The Directorate also participated in HIV/AIDS meetings, and discussed
issues pertaining to capacity building and the sharing of information. 
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It is clear, however, that registration in itself is neither driven by a motivation to improve standards, nor
are improved standards seen as a primary benefit of registration.

TTaabbllee 3388:: RReeaassoonnss ffoorr rreeggiissttrraattiioonn ((%%))
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RReeaassoonn ffoorr rreeggiissttrraattiioonn

WWee tthhoouugghhtt iitt wwaass ccoommppuullssoorryy
WWee wwoouulldd bbee aabbllee ttoo aappppllyy ffoorr 
ffuunnddiinngg
WWee wwoouulldd ggeett ffuunnddiinngg ffrroomm 
ggoovveerrnnmmeenntt
OOuurr ffuunnddeerrss rreeqquuiirreedd iitt
WWee ccoouulldd aappppllyy ffoorr eexxeemmppttiioonn ffrroomm
mmuunniicciippaall rraatteess
WWee wwoouulldd bbeenneeffiitt ffrroomm SSkkiillllss LLeevvyy
AAcctt
WWee ccoouulldd aappppllyy ffoorr TTaaxx EExxeemmppttiioonn

NNPPOOss 
rreeggiisstteerreedd
wwiitthh DDSSDD 

6611
2277

44

11

22

OOrrggss 
rreeggiisstteerreedd
aass TTrruussttss

29

33
2

2

2

23

OOrrggss 
rreeggiisstteerreedd
aass CCooooppss

48

52
17

14

OOrrggss 
rreeggiisstteerreedd
aass SSeeccttiioonn

2211 ss
71
43

3

31

VVAAss
RReeggiisstteerreedd
oonnllyy wwiitthh

DDSSDD 
64
28

5

1

2

RReessuulltt ooff rreeggiissttrraattiioonn

AAcccceesssseedd ffuunnddiinngg ffrroomm ggoovveerrnnmmeenntt
AAcccceesssseedd ffuunnddiinngg ffrroomm ootthheerr
ssoouurrcceess
OObbttaaiinneedd TTaaxx EExxeemmppttiioonn
IImmpprroovveedd ccaappaacciittyy aanndd ssyysstteemmss
IImmpprroovveedd ggoovveerrnnaannccee
BBeeeenn aawwaarrddeedd SSttaattee tteennddeerrss
NNootthhiinngg yyeett

NNPPOOss 
rreeggiisstteerreedd
wwiitthh DDSSDD 

2299
2211

2222
88
66
11

3322

OOrrggss 
rreeggiisstteerreedd
aass TTrruussttss

12
20

49

2
35

OOrrggss 
rreeggiisstteerreedd
aass CCooooppss

14
4

29

11
4

50

OOrrggss 
rreeggiisstteerreedd
aass SSeeccttiioonn

2211 ss
21
24

53

17

VVAAss
RReeggiisstteerreedd
oonnllyy wwiitthh

DDSSDD 
28
17

13
5
2
1

31

However, when talking about the outcome of registration, the focus has clearly been on the financial
side, in particular funding from government and other sources, and tax exemption. Rather less consid-
eration is given to the benefits of improved governance.

TTaabbllee 3399:: RReessuullttss ooff rreeggiissttrraattiioonn ((%%))

77..22 RReeppoorrttiinngg

The majority of organisations interviewed for the Telesurvey submitted their financial statements to the
appropriate regulatory body, showing again a distinction between the more professional organisations
(69% of Section 21 companies and 73% of Trusts) and the less professional ones (60% of Voluntary
Associations registered as NPOs and 46% of Cooperatives). Whilst an Audit is a more indepth exami-
nation of the accounts, the Act requires that financial statement need to be approved by an Accounting
Officer. However for many professional organisations, these statements are audited (94% of Section
21 companies and 98% of Trusts, compared with only 53% of Voluntary Associations registered as
NPOs, 25% of unregistered Voluntary Associations and 35% of Cooperatives.
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FFiigguurree 33:: PPeerrcceennttaaggee ooff oorrggaanniissaattiioonnss tthhaatt hhaavvee ssuubbmmiitttteedd FFiinnaanncciiaall SSttaatteemmeennttss//RReeccoorrddss,,
bbyy ttyyppee ooff oorrggaanniissaattiioonn
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Has your organisation submitted financial statements?
80%

70%

60%

50%

40%

30%

20%

10%
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44%

69%
73%

46%

VAs registered with DSD Section 21 Trusts Coops

From the remaining 40%  that did not submit their financial statement, the most common reasons
given were firstly, that an organisation does not have financial statements (58% of Voluntary
Associations registered as NPOs who failed to submit statements mentioned that) or that they did not
know they had to (20% of Voluntary Associations registered as NPOs) - indicating in both cases lack of
capacity.

FFiigguurree 33:: PPeerrcceennttaaggee ooff oorrggaanniissaattiioonnss tthhaatt hhaavvee ssuubbmmiitttteedd FFiinnaanncciiaall SSttaatteemmeennttss//RReeccoorrddss,,
bbyy ttyyppee ooff oorrggaanniissaattiioonn

Has your organisation submitted financial statements?

80%

70%

60%

50%

40%

30%

20%

10%

0%

44%

69%
73%

46%

VAs registered with DSD Section 21 Trusts Coops

From the remaining 40%  that did not submit their financial statement, the most common reasons
given were firstly, that an organisation does not have financial statements (58% of Voluntary
Associations registered as NPOs who failed to submit statements mentioned that) or that they did not
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Are your financial statements AUDITED?

120%

100%

80%

60%

40%

20%

0%

53%

94%
98%

25%

VAs registered with DSD Trusts Unregistered VAs Coops

35%

know they had to (20% of Voluntary Associations registered as NPOs) - indicating in both cases lack of
capacity.

FFiigguurree 44:: OOrrggaanniissaattiioonnss tthhaatt hhaavvee AAUUDDIITTEEDD ffiinnaanncciiaall ssttaatteemmeennttss

Section 21

Narrative reports were submitted to a slightly lesser extent than the financial statements were, but
showing the same pattern as before: 88% of Section 21 companies and Trusts submitted reports
compared to 55% of Voluntary Associations registered as NPOs and 41% of Cooperatives. The reason
for lack of submission was again lack of capacity (ignorance or inability to complete reports).

Interestingly, Section 21 companies were less diligent in submitting their financial statements to the
Department of Trade and Industry (only 69%), and the same situation was apparent for Trusts and the
Department of Justice (73%). Although a majority in both cases, the compliance rate is not as high as
that with the NPO Act. Less than half of Cooperatives (46%) submitted their financial statements to the
Department of Agriculture.

77..33 FFaaiilluurree ttoo ccoommppllyy wwiitthh RReeppoorrttiinngg SSttaannddaarrddss

As mentioned earlier, the NPO Directorate requires that organisations registered with them as NPOs
must submit financial statements approved by an Accounting Officer, along with a narrative report
completed according to a particular format which is available on the Department's website within six
months of their financial year end. The Directorate does not accept a balance sheet, trial balance or
income and expenditure statement, even if signed off by the organisations' governing body. However,
the Directorate has also been known to accept an affidavit and bank statements from organisations
that have no money resources. These provisions seem to be not generally known among organisations,
with many organisations still failing to comply. 23% of the Voluntary Associations registered with DSD
who did not submit their statements said that they failed to do so because they do not have any finan-
cial records. This group could obviously benefit from the knowledge that they can submit an affidavit
and bank statements. Another 7% of this group indicated that they were unaware of the need to
submit these reports.

If organisations fail to submit these documents, they are removed from the Directorate's database.
A problem in this regard was picked up in the stakeholder interviews and focus group discussions:
organisations that are de-registered for failure to comply with reporting standards still retain their reg-
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istration certificates. They can therefore still pass as properly registered organisations if the number is
not cross checked with the department on its database.

77..44 MMoonniittoorriinngg ooff NNPPOOss

As noted the Directorate requires annual reporting, in order to promote a reporting culture in organi-
sations. Whilst majority of those organisations cope with this request, there are others that are hesi-
tant to comply. 

These latter groups, who have not submitted narrative and financial reports annually, appear to do this
for various reasons. To speculate, it appears that some have been unable to raise funds and imple-
ment work, or they have fallen apart, or they did not in a cohesive way exist in the first place.
Technically the Directorate follows an enacted procedure to deregister these organisations. Those that
fall under this category are expected to return their registration certificates. Whilst a few comply, many
hold onto their certificates. 

The following table provides illustration of the number of NPOs that have been de-registered or whose
registration is on appeal

TTaabbllee 4400::  DDee-rreeggiissttrraattiioonn ooff NNPPOOss
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FFiinnaanncciiaall YYeeaarr EEnnddiinngg

11999999 - 22000000
22000000-22000011
22000011-22000022**
22000011 - 22000022
22000022-22000033****
TToottaallss

NNuummbbeerr
ddeerreeggiisstteerreedd

74
702

1093

738
22660077

NNuummbbeerr
ccoonnddiittiioonnaallllyy

rreeiinnssttaatteedd
-
5
9

15
10
3399

NNuummbbeerr
ddeenniieedd

-
18
9

13
16
5566

NNuummbbeerr ffuullllyy
rreeiinnssttaatteedd

-
9

23
19
23
7744

NNuummbbeerr ooff
aappppeeaallss
rreecceeiivveedd

-
27
32
32
39

113300

*The appeal cases were heard in two instalments of 32 cases per sitting.
Source: NPO Directorate

77..55 TThhee PPaanneell ooff AArrbbiittrraattoorrss

The panel of Arbitrators functions are outlined in terms of S22 of the Act. This section of the Act was
later amended (7 June 2000) to allow for appointed arbitrators as opposed to nominated arbitrators
by the Minister. The panel is responsible for adjudicating appeal cases within three months after DSD
has received them from public.

77..55..11 CCaassee SSttuuddyy:: VVoolluunnttaarryy ddee-rreeggiissttrraattiioonn aanndd oorrggaanniissaattiioonnss tthhaatt ddiissssoollvveedd

A mini-survey of organisations that were de-registered was conducted for the purposes of this study.
The information was received from the NPO Directorate in the DSD in the form of databases. These
(separate) databases are made up of organisations that were de-registered for failure to comply with
reporting standards (more than 2 100), organisations that de-registered voluntarily (a total of 36), or
organisations that dissolved (a total of 23).

It should be noted in this regard that organisations that dissolve, or organisations that do not wish to
be registered with the NPO Directorate for whatever reason, can simply refrain from submitting their
financial statements and narrative reports, allowing the process to run its course for their de-registration,
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as opposed to actually requesting that they be de-registered. This was the case with the organisations
captured on the voluntary de-registration and dissolved organisations databases mentioned above. It
is therefore difficult to accurately differentiate from these databases between organisations that are
still active and simply do not comply, and those that have dissolved or changed their structure.

If all three these databases (de-registered for failure to comply; de-registered voluntarily; and dissolved
organisations) are counted together, a total of 2 159 de-registered organisations are captured. This
amount represents a total of just over 9% (9.27%) of the total registered amount of organisations at
the end of March 2004 (23 302 registered organisations).

DDiissssoollvveedd NNPPOOss
Of the two organisations contacted with regards to their dissolution (this database contains a total of
23 organisations), one indicated that they dissolved because their funding dried up in 1999, while the
other indicated that they dissolved in 2002 because they could not find any volunteers to help with the
organisation's work. A difficulty encountered with this database relates to the fact that these organisa-
tions do not exist anymore, most of the telephone numbers on this database are no longer valid.

In one instance, the organisation completely disbanded, and is not active at all anymore. In the other
instance, a crèche that was started by the organisation was taken over by another organisation. In
other words, the community service was still being provided, but by another organisation.

One of these organisations indicated that they would not start up again and would therefore not try to
register as a NPO again. The other organisation indicated that if they could find people willing to vol-
unteer again, they would definitely start up and register as a NPO again.

VVoolluunnttaarryy ddee-rreeggiissttrraattiioonnss
Two organisations were interviewed with regards to voluntary de-registration (this database contains a
total of 36 organisations). Both of these organisations de-registered in 2000, and in both instances
the organisation submitted a letter to the NPO Directorate requesting to be de-registered.

One of the organisations de-registered because they had completed their task (building a community
hall, crèche and centre for the disabled) and had then handed over to the beneficiary community. The
community then registered their own organisation, and submitted their application for registration as
a NPO along with the letter from the dissolving organisation. The dissolved organisation initially
started up in 1989 and was therefore previously registered under the Fundraising Act of 1978.

The other organisation interviewed, voluntarily de-registered because it became too expensive for
them to comply with the reporting standards expected by DSD. This organisation indicated that they
de-registered in order to do away with the financial and administrative burden of complying with the
reporting requirements of the NPO Directorate. This organisation indicated that because they are a
school, their major source of funding is their own school fees; they do not generally have to look for
funding from other sources and therefore see no real benefit to being registered as a NPO. 

This organisation indicated that they would register as a NPO again if the need to have an Accounting
Officers financial statements were waived by the NPO Directorate. Yet again, as noted in other parts of
this report, the Directorate has been known to accept an affidavit and bank statements from organi-
sations that have no money resources. These provisions seem to be not generally known among organ-
isations, with many organisations still failing to comply. 23% of the Voluntary Associations registered
with DSD who did not submit their statements said that they failed to do so because they do not have
any financial records. This group (and the organisation mentioned above) could obviously benefit from
the knowledge that they can submit an affidavit and bank statements in lieu of Accounting Officers
statements. Another 7% of this group indicated that they were unaware of the need to submit these
reports.
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77..55..22 CCaassee SSttuuddyy:: OOrrggaanniissaattiioonnss tthhaatt wweerree ddee-rreeggiisstteerreedd ffoorr nnoonn-ccoommpplliiaannccee

Two out of the six organisations interviewed for this mini-survey indicated that they were de-registered
for failure to submit their financial statements and narrative reports. These two organisations there-
fore knew that they had to submit these documents, but failed to do so. One organisation did not know
that they had to submit these documents, and only found this out after they received a letter from DSD.
At that point they could not get the documents together in time.

Two organisations indicated that they had submitted their statements, but were de-registered nonetheless.
Both are in the process of following this up with the NPO Directorate. It could be that these documents
were not completed in the way they should have been, or that they did not arrive on time. One of these
organisations is also registered as a Section 21 company, submitting audited statements.

One of the organisations in this sample was de-registered because the organisation dissolved. In other
words, instead of communicating this fact with the NPO Directorate, they simply allowed the process
to run its course leading to their de-registration. The organisations interviewed in this sample were
generally de-registered between 3 months and 3 years ago. All of them (except for the dissolved
organisation) wants to be registered as NPOs and are in the process of re-registering.

As explained above, out of the six organisations interviewed in this sample, a third indicated that they
were de-registered for failing to submit the correct documentation. Another third indicated that they
had submitted, but were de-registered nonetheless. Both these latter organisations indicated that they
could not understand why they were de-registered. In both instances, a letter from DSD simply
indicated that they had failed to comply with the reporting standards. Both of the latter organisations
therefore also knew that they were required to submit these documents.

Sixty-one percent of organisations registered with DSD with NPOs indicated that they had indeed
submitted the required documentation to DSD, with 36% indicating that they had not, while a further
3% indicated that they were operational for less than one year.

Of the group that indicated their failure to submit the required documentation, the greatest majority
(57%) indicated that they did not submit because they did not have any financial statements. A signif-
icant amount (21%) indicated that they did not know they had to submit these documents, while 22%
had 'other' reasons. These 'other' reasons most commonly included the response that there were no
funds or funding in the organisation or that the respondent did not have the time or capacity to
compile these documents. 

The issue of having an Accounting Officers approval of statements apparently represents much
difficulty for NPOs. In the Telesurvey of NPOs registered with DSD, 46% of the organisations surveyed
indicated that they either did not have financial statements or that these statements were not
approved by an Accounting Officer. This trend was also indicated in some of the stakeholder interviews
conducted with regards to Early Childhood Development (ECD). Organisations, especially small and
rural organisation, struggle to comply with the requirement that financial statements be approved by
an Accounting Officer. Many organisations seem to operate on non-money contributions from
community members (such as time of volunteers, food and so forth). It was suggested in the stake-
holder interviews analysis that it should be possible for an organisation to submit an affidavit
indicating that they had not received any funding, such a system would however be open to abuse.

Apart from the burden of preparing financial statements and having them approved by an Accounting
Officer, there also seems to be a significant lack of awareness of the reporting requirements expected
by the NPO Directorate.
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8. OBJECTIVE 44:  IINFORMATION AACCESS
This section addresses the objective outlined in Chapter 1, Section 2(d) of the Act, which sets out the
objective of "creating an environment within which the public may have access to information concern-
ing registered nonprofit organisations". The indicators used for the impact assessment were as follows.

TThheemmee IInnddiiccaattoorr:: CCrreeaattiinngg aann eennvviirroonnmmeenntt wwiitthhiinn wwhhiicchh tthhee ppuubblliicc mmaayy hhaavvee aacccceessss ttoo
iinnffoorrmmaattiioonn ccoonncceerrnniinngg rreeggiisstteerreedd oorrggaanniissaattiioonnss
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SSPPEECCIIFFIICC IINNDDIICCAATTOORRSS TTOO 
MMEEAASSUURREE PPRROOGGRREESSSS OOFF TTHHEE AACCTT
1. Assess form and process of data 

captured
2. Assess mechanisms of storage and

level of accessibility 

3. Assess communication and 
dissemination strategies of the NPO
Directorate.

DDEEFFIINNIITTIIOONN OOFF TTHHEESSEE IINNDDIICCAATTOORRSS

The indicator measures the form of data collected and how
this is captured
This indicator assesses the ability of the current systems
for public transparency and accessibility and Assessments
the legislation for procedures in this regard.
This indicator assesses the current systems for public
communication and dissemination and Assessments the 
legislation for procedures in this regard.

88..11 NNPPOO DDiirreeccttoorraattee RReessppoonnssiibbiilliittiieess

In assessing the ability of the NPO Directorate to make information available to the public it is impor-
tant to clarify what the expectation is of the NPO Directorate in this regard.

Section 25 of the Act, access by public to documents submitted. This section of the Act reads:

(1) The director must preserve in an original or reproduced form the constitution of a registered 
Non-profit Organisations and must preserve-
The constitution of a non-profit organisation whose registration has been cancelled or that has 
voluntarily deregistered; and
Any report or document submitted to the director in terms of the Act, in an original or reproduced
form and for the prescribed period.

(2) All members of the public have the right of access to and to inspect any document that the 
director is obliged to preserve.

(3) The Minister must prescribe the circumstances and manner in which the public may have access
to or inspect such documents.

The following diagram presents the processes the Directorate has to undertake, and the information
and correspondence generated by each step:
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This is carried out in a filing room. Correspondence is
opened on the day and sorted and allocated. The
recording is done manually. The electronic system
does not accommodate incoming mail. The database
system does make provision for incoming mail, this is
rather underutilized.

Completed applications are processed and channeled
to registration process. Problematic applications are
returned with letters advising applicants on what to
fix.Acknowledgement letters are sent once the
appraisal process is successful

Successful applicants are registered and certificates
are signed and posted

Reminder letters are sent to registered organisations.
Those that comply sent reports, which are updated on
the system. Those that do not comply are deregis-
tered and have thirty days to appeal. A panel of
arbitrators hears their case.

Those organisations that do not comply are sent non-
compliance letter. If no response is received after 30
days  these organisations are de-registered.

Incoming and outgoing 
correspondence

Appraisal process

Registration process

Monitoring process

Deregistration process

88..22 IInnffoorrmmaattiioonn MMaannaaggeemmeenntt

The NPO Directorate has implemented a series of systems that is updated, modified and maintained
by staff members, with some help from the IT section in the Department. 

88..22..11 SSuucccceessssffuull//UUnnssuucccceessssffuull RReeggiissttrraattiioonnss

The Act indicates that a successful applicant must be entered on the register. They must be informed
in writing of the day their registration was successful and must be provided with their NPO number (See
section 13/14/15). 

An acknowledgement letter is sent out as soon as the application process is complete and the appli-
cation has met the requirements of Section 12, despite the letter not being a requirement in terms of
the Act. The Directorate receives many queries about whether an application has arrived or not. If an
applicant has not submitted all the required documentation, the Directorate informs the applicant of
what is outstanding and then returns the whole application. The applicant must then reapply. There is
no application fee. 

88..22..22 IInnffoorrmmaattiioonn SSyysstteemmss

Information is stored electronically on a database and manually in a records room. These are filed
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according to a NPO registration number and can also be accessed by organisation name. 

The Chief Directorate requires the information for reporting. It also appears in quarterly and annual
reports produced by the NPO Directorate

All staff members interviewed thought that the database and the software packages used was good.
This perception is held because staff members can identify problems and upgrade the system them-
selves. These problems are identified and the IT department is contacted to fix the system. 

88..22..33 CCaappaacciittyy aanndd BBaacckkllooggss 

Apart from the director, a deputy and two assistant directors, all other staff members are either sen-
ior administrators or administrators. There are 13 fulltime staff members in the NPO Directorate.

Many staff members in the Directorate indicated that telephone queries took much of their time. As a
national competency, the Directorate has to answer calls from all over the country. These calls can take
from a minute to about twenty and eat into the working day of staff members.  

The backlog was first addressed in reports to the Chief Director in July 2002, and a contract worker
was brought on board to help with this issue.  Since November 2003 the backlog has grown again. The
current status of the backlog is:
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PPrroocceessss
New mail received
Appraising new applications for approval
Assessing monitoring reports
Responding to written queries
Preparation for arbitration
Certificates not claimed

BBaacckklloogg
No backlog
July 2004 (±2000 applications)
June 2004 (±2000 applications)
June 2004 (± 400)
June 2004 (same as the monitoring backlog)
1500

TTaabbllee 4411:: BBaacckklloogg aass aatt SSeepptteemmbbeerr 22000044

The backlog is a result of several factors. Firstly, until recently the Directorate has been chronically
understaffed. Apart from staff issues, various other processes have resulted in an increase in applica-
tions for NPO registration. There seems to be a general perception among organisations that NPO reg-
istration is either compulsory (more than half 58% of Voluntary Associations registered as NPOs) or
that it will enable them to access funding, especially from government sources (29% of Voluntary
Associations registered as NPOs). This perception is further confirmed by the unregistered Voluntary
Associations survey: of those that indicated their intention to register with DSD, 52% indicated that
they thought it would allow them to access funding. Another 25% indicated that they believed it was
compulsory to register as a NPO with DSD. Apart from these perceptions, organisations that are sub-
mitting applications to SARS for registration as PBOs are requested to register as NPOs with DSD.
Judging by the increase in applications to SARS, the increase in applications to the NPO Directorate
makes sense. 

Furtermore, reminder letters sent out by the Directorate for the submission of annual reports has
resulted in a, high volume of correspondence. This was not anticipated. The deregistration process,
and adequate preparation for arbitrators to make a call on deregistrations, required a high degree of
preparation from Directorate staff. This has further contributed to a backlog in other areas of work for
the Directorate staff. 
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The backlog is an indication that the Directorate has not met its regulatory requirement to respond to
incoming correspondence / reports / applications within the prescribed two month allowance.

88..33 FFoorrmm ooff IInnffoorrmmaattiioonn

Consistent criticism has been directed through the Assessment at the current form of information
collated and disseminated to the NPO sector. Two specific emerging themes have been consistent in
this criticism:

• The current information does not provide important monitoring information on the scope, characteristics,
and trends within the NPO sector.

• The current information does not promote transparency regarding the awarding of government 
grants to NPOs.

Stakeholders have identified the need to revise the current format of information required of NPOs in
the application and reporting templates to include information relevant to the NPO sector and its stake-
holders. This information should include data relating to financial and staff capacity of the NPO, fund-
ing sources, services offered and area of operation, and target groups and clients. Stakeholders
suggested these could be introduced with simplified information templates or questionnaires. 

Of particular concern to a number of respondents in this study was the lack of  information available
on awards and grants made to NPOs by government departments, and government supported grant-
making agencies. This negates the principle of transparency, and undermines good coordination and
efficiency in the sector, as very little is known about where government resources are being allocated,
to whom, and for which services.

88..44 DDiisssseemmiinnaattiioonn

Respondents have also criticised the limited scope of current information dissemination and commu-
nication strategies, and argued that current dissemination strategies do not address the constituency
that the NPO Directorate is serving - NPOs who are primarily CBOs. This sector does not generally have
ready access to electronic means of information dissemination, and is more reliant on telephonic or
face-to-face communication mediums.

The department has attempted to address information dissemination through a web-site, an on line
database of registered organisations, and dissemination of brochures and printed documents through
provincial offices. It would appear that the scope and reach of these dissemination strategies have
been limited. 
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9. OBJECTIVE 55:  PPROMOTING AA SSPIRIT OOF 
CO-OOPERATION AAND SSHARED RRESPONSIBILITY 
This section addresses the objective outlined in Chapter 1, Section 2(e) of the Act, which sets out the
objective of "promoting a spirit of co-operation and shared responsibility within government, donors
and other interested persons in their dealings with nonprofit organisations". The indicators used for the
impact assessment
were as follows.

TThheemmee IInnddiiccaattoorr::  PPrroommoottiinngg aa SSppiirriitt ooff ccoo-ooppeerraattiioonn aanndd sshhaarreedd rreessppoonnssiibbiilliittyy wwiitthhiinn
ggoovveerrnnmmeenntt,, ddoonnoorrss aanndd ootthheerr iinntteerreesstteedd ppeerrssoonnss
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SSPPEECCIIFFIICC IINNDDIICCAATTOORRSS TTOO 
MMEEAASSUURREE PPRROOGGRREESSSS OOFF TTHHEE AACCTT
The level of the DSD's NPO department's   
engagement, networking, sharing 
information cooperation on projects and  
partnership with other agencies 
The degree / level of formal relations    
between government departments
Opportunities for participation of 
interested groups in legislative and 
policy process
Increased specific NPO funding

Increased profile of the NPO sector

DDEEFFIINNIITTIIOONN OOFF TTHHEESSEE IINNDDIICCAATTOORRSS

This indicator measures the degree of Public- private
partnerships, i.e. relations between government and civil
society

This indicator measures the formal partnership and 
cooperation between relevant departments
This indicator measure the opportunities taken up by the
department to liaise with interest groups 

This indicator measures in what way has the department
increased external funding for the NPO work in the directive
and sector.
This indicator measure increased profile of the NPO sector
by activities of the department. 

99..11 GGoovveerrnnmmeenntt GGrraannttmmaakkiinngg

In many government departments there are programmes that are geared to support NGOs. Examples
of these are:

• The Department of Health has a fund for NGOs and CBOs and these are orientated towards Home
Based Care and HIV/AIDS awareness organisations.

• The Department of Education has a budgetary line item that is geared towards community and      
private ECD Organisations that cater for grade R learners.

• The Department of Water Affairs and Forestry has a fund for communities engaging in water projects.
• The Department of Trade and Industry has a fund for counselling of persons in severe debt.
• The Department of Agriculture has a fund for projects engaging in Food Security.

These are just a few examples. The amount of money disbursed by these government projects is not
clear at this stage. The assumption is that these grants come through the following sources:

• Bilateral funding agreements allocated for a particular intent
• The Presidents Fund
• Parliament
• Budgetary allocations
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99..11..11 FFiissccaall ggrraannttss aallllooccaattiioonn ttoo llooccaall // pprroovviinncciiaall aanndd nnaattiioonnaall ggoovveerrnnmmeenntt

There is an equitable share grant disbursed to local government / provinces / and national govern-
ment. Currently Treasury is working with all three levels of disbursement to get both the budgeting and
the financial accounting of expenses for such grants working. With national offices, provinces and
some of the local government offices, Treasury can on a monthly basis determine where they are in
terms of their budget to expenditure ration. 

There are problems with financial accountancy and getting the reports to provincial government who
has to account financially to national government and then treasury. For expenditure on provincial
budgets, the Premier is accountable, who further has to account to Treasury. Also local government
receiving money from the national budget must also account to treasury. Secondly there is a conditional
grant. Each of the conditional grants come with very tight planning and indicators and hence condi-
tions. The third is the grant in kind. Cabinet controls this. The accountability related to these grants are
difficult. This is a top down grant and those below who have to do the work have minimal motivation
to account for action. The gap between who has to account for the work and cabinet is too wide. 

Some grants are disbursed from national government. Others are disbursed from provincial and local
government levels. There is funding at all levels of government for NGO's. The money is there, but the
disbursement of it is relatively complicated. Money has to be disbursed on a strict budget where objec-
tives, activities and indicators are stipulated, which then needs to be approved.  Every cent needs to
be accounted for. This, however straightforward as it seems, is extremely difficult for departments,
Directorates, provincial governments and local government. There are many attempts by departments
to by-pass the fiscal mechanisms in place. This often creates a great deal of tension with Treasury.

The disbursing mechanisms by various departments are not consistent. The following outlines
examples of mechanisms utilised:

• Direct funding to the NGO / CBO based on the appraisal and approval of the application prior to 
implementation of the project. The successful applicant will have to account in a financial and      
narrative report. Often provincial and local government carry out monitoring visits.

• Departments have set up Section 21 Companies to disburse funds.
• Departments have utilised existing institutions to disburse funds on their behalf.
• Departments have requested that organisations tender through provincial and state tender Boards,

who are in turn governed by the State Tender Board Act. 
• A Department has put in place a pre-selection process where NPOs are assessed and then are

listed for tenders. 

Even by Treasury's own admittance, the procurement policies, which were recently amended - doing
away with boards and giving national, provincial and local government the responsibility and authority
to assign contracts - is still not NPO friendly. It is difficult to ascertain if the NPO Directorate played a
role in influencing this policy to make if more NPO friendly. 

99..22 IInntteerrggoovveerrnnmmeennttaall RReellaattiioonnss wwiitthh tthhee NNPPOO DDiirreeccttoorraattee

The Directorate has more recently started looking at how they can formalise their partnership with
other regularity bodies affecting Non-profit Organisations. So far, cooperation exists with the South
African Revenue Services and their Tax Exemption Directorate. Also, partnerships exist with the
Department of Agriculture and their registrar of Cooperatives. Further work needs to be done with the
Department of Trade and Industry (for Section 21s) and Department of Justice (for non-profit Trusts).
It should be noted that initial meetings and a general cooperation does exist with these departments,
although these relationships are not formalised. 
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99..22..11 TThhee DDeeppaarrttmmeenntt ooff TTrraaddee aanndd IInndduussttrryy

The Department of Trade and Industry has a Directorate that deals with consumer affairs, consumer
protection and concurrent jurisdiction with provinces. The DTI has found that there is a lot of NGOs that
are assisting consumers with consumer issues and debt problems. The DTI, as part of their broader
strategy, has found these agencies useful to reach consumers, especially around capacity building
initiatives. 

Since the project commenced in 2000 the DTI has requested that the NGOs are either NPO registered
or Section 21 registered. Organisations must have governance structures in place. Still, as a result of
policies that influence the disbursement of funds, the DTI could not get funds out to the NPO Sector.
The procurement and tendering process did not bring them any closer to success, as the tendering
process is not NPO friendly. 

Part of the problem relates to the capacity of applicant organisations, especially when it comes to
budgeting, financial management and reporting, as well as project management. To get the money
moving, the DTI outsourced grant management to the Micro Finance Regulatory Council. This Section
21 Company manages the grants and the DTI oversees it. This arrangement was flexible and fitted the
funding model of the DTI.  Still Treasury has questioned this structural arrangement and has requested
that the organisation shift its organisational status. Treasury argues that the current arrangement is a
violation of the Public Finance Management Act.

The DTI has also proposed the formation of a Trust with funds to be disbursed to the NGO and CBO
sector. This will be enacted by a vote of parliament. The purpose is to go to the consumer and provide
consumer education and related services. At the moment the proposal has white paper status.

99..22..22 TThhee DDeeppaarrttmmeenntt ooff AAggrriiccuullttuurree

The Department of Agriculture (DOA) has a small fund, which they would like to disburse to CBOs or
NGOs or FBOs engaged in food security. They have not had fruitful engagements with civil society and
are not clear on the best way to proceed with the disbursement of funds. The previous tendering
process, which they undertook, attracted a number of 'chancers' or 'fly by night' organisations. The
Directorate did not and still does not now have the capacity to appraise these organisations, both in
terms of good governance and in terms demonstrated history and achievements. As a small
Directorate in the DoA, with a small number of staff dedicated to the project, it is difficult for them to
find a suitable approach to get funds to worthy organisations.

99..22..33 TThhee PPoovveerrttyy AAlllleevviiaattiioonn FFuunndd,, DDeeppaarrttmmeenntt ooff SSoocciiaall DDeevveellooppmmeenntt

The Department of Social Development has a Poverty Alleviation fund, which it disburses to projects
identified by the DSD at provincial level. They have funded over 10 000 poverty alleviation projects.
Annually they have funded around 3000 community initiatives. Their allocation from state funding is
in the region of R600 million. The DSD has contracted in the IDT to disburse their funds. 

The Department of Social Development also has grants, which it previously disbursed as social
worker salaries to organisations carrying out counselling type work. There is also a fund that for the
promotion of the rights of orphaned and vulnerable children through shelters, residential homes and
service delivery agencies. These grants are now being disbursed to projects, and will include social
worker salaries. 

99..22..44 DDeeppaarrttmmeenntt ooff WWaatteerr AAffffaaiirrss aanndd FFoorreessttrryy

Between 2000 and 2001 the Department of Water Affairs and Forestry (DWAF) consolidated their
donor grants and called the resulting single fund Masibambane. A requirement of this fund is that 25%
of the money is to be utilised by 'non state' organisations, seen as CBOs and NGOs. This money filtered

[104]A s s e s s m e n t  o f  N P O  A C T  -  J a n u a r y  2 0 0 5

O B J E C T I V E  5 :  P R O M O T I N G  A  S P I R I T  O F  C O - O P E R A T I O N  A N D  S H A R E D  R E S P O N S I B I L I T Y



through to many sectors. Each sector leader was accountable for this money through Masibambane to
Treasury.

The nature of the Directorate is shifting from being responsible for dispersing of funds to NGO's direct-
ly to dispersing funds to municipalities, who then have to oversee disbursement to local NGO's and
CBO's. This Directorate is dispersing the last tranche of funding. 

As the situation unfolds DWAF found that there was heavy tension between the municipalities and
'non-state service providers. The NGOs say that they are dying and are not getting the work they are
entitled to. The municipalities acknowledge that they are not giving the NGOs as much work as is possible.

The procurement/tendering procedures of most municipalities are not NGO friendly. The DWAF has
consequently engaged with municipalities in KwaZulu-Natal, where a more appropriate model for ten-
dering amongst NGOs was piloted. The results and lessons from the pilot will be filtered through to
other municipalities around the country. What the pilot put in place was a 'rates only' tendering
process. Organisations had to go through a pre-tendering process and if they qualified, they did not
need to go through a tendering process again. This system was gazetted in KZN.

99..33 IInntteerr-GGoovveerrnnmmeennttaall PPeerrcceeppttiioonnss ooff tthhee NNPPOO DDiirreeccttoorraattee

99..33..11 QQuuaalliittyy ooff rreeggiissttrraattiioonn

A Directorate, which depends on NPO registration as a first level appraisal of an organisation it intends
to work with, indicated that the quality of the registration process was of concern to them. Whilst they
were pleased that an NPO has a constitution and a governing body in place as a result of the registra-
tion process, they were concerned that the organisation and governing body does not really under-
stand the stipulations of the constitution or the role of the governing body.

"What we question is the quality of the registration. There needs to be a constitution, which is under-
stood (not just signed) on the ground. Office bearers must know what is an AGM and how they should
nominate or elect office bearers. This must be understood on the ground" (Interview).

The particular concern was that the NPO Directorate had not gone beyond the administrative functions
associated with the registration process. There was little indication of anything being done with regards
to capacity building. 

Some Directorates needed the beneficiary organisations to be NPO registered before they could dis-
tribute funds. In this instance, frustration with the timing of the registration process was experienced.
The registration would take an average of three months. This delay interfered with plan time lines of
such Directorates, especially if they were abiding to time lines of the fiscal year. The disbursement of
funds was delayed and hence the implementation of projects by beneficiary organisations was
delayed. 

Some Directorates identified suitable beneficiaries and monitored progress of the implemented proj-
ect at provincial level. The capacity at delivery level was lacking. Questions were asked as to what role
the NPO Directorate could play in ameliorating this situation. 

99..33..22  FFiinnaanncciiaall AAccccoouunnttaabbiilliittyy

Some Directorates and/or departments felt that the financial accountability of registered organisa-
tions was a critical concern for them. For example, rural NGOs/CBOs experience practical difficulties
to spend the money granted. Keeping track of expenditure is difficult. For instance, organisations most
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likely use modes of travel where they cannot get a receipt. Organisations have difficulty accessing
financial expertise within their own structures, and generally cannot afford an accounting officer to
approve their books. They are challenged in this respect when in comes to financial accountability. 

99..33..33 PPaarrttnneerrsshhiippss

Many of the Directorates and/or departments interviewed felt that the NPO Directorate needed to
make themselves visible. They need to let other Directorates know what they are doing. The request is
that the NPO Directorate must also communicate with other Directorates (within the DSD and in other
government departments) on the capacity building activities they are carrying out amongst organisa-
tions, so that services do not get duplicated, but are complemented. The NPO Directorate should also
communicate around compliance, especially if the organisations fall within a sector of another
Directorate, as they may be able to help. The NPO Directorate does not communicate to clients if they
need to comply with further registration processes (like ECD for Health and ECD registration).

99..33..44 TThhee NNPPOO RReegguullaattoorryy EEnnvviirroonnmmeenntt

Most Directorates acknowledged that it was the government's responsibility to provide an enabling
environment and, in particular, a functioning civil society. An enabling environment has to exist for both
the well-established NGOs as well as for emerging CBOs. An enabling environment is successful when
the sector is not only involved in service delivery, but also in the policy process. 

Some Directorates felt that because government pays on invoice and not before the projects com-
mences, NGOs and CBOs are placed in a difficult position, making the environment non-enabling for
such projects. There are furthermore issues around procurement, skill shortages at local level and
cash flow problems for NGO. The opinion seems to be that Government is not doing enough. 

Registration has become a criterion for funding. Most departments require organisations to have an
NPO number to receive grants. 

Many organisations do not realise they have to comply with reporting standards. Some Directorates felt
that the lack of understanding was a failure of the registration process. They felt that the NPO
Directorate needs to promote functioning democratic organisations and that they need to go beyond
registration. They need to assess and assist with corporate governance. Where the NPO Directorate
does not have the capacity, they must seek to form partnerships with other institutions.

99..33..55 TThhee VVaalluuee ooff tthhee NNPPOO AAcctt

The NPO Act has provided an opportunity for organisations at community level to modernise and
institutionalise. Many Directorates thought that this was a tremendous achievement in itself. Some
Directorates felt that the NPO Directorate has not added any value to the sector. 

Directorates have felt that the NPO Directorate has raised the profile of the NPO sector and has
broadened the space for civil society. The NPO Directorate has brought legitimacy to the sector. The
Directorates role in this regard is to facilitate growth of the NPOs.

99..33..66 FFuunnddiinngg

Several government Directorates that were disbursing funds felt that they had to recreate the wheel
around project cycle management of their projects, creating appraisal and monitoring tools as well as
evaluation systems. They felt that the NPO Directorate should have a generic model of funding which
could be shared. 
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Where funding mechanisms are shifting within government, from national to provincial or to local or
from salaries to project funding, those interviewed indicated that the NPO Directorate should assist,
either themselves or potential beneficiaries on the ground to get funding. 

In addition to registration, a Directorate felt that the NPO Directorate should ensure that organisations
are what they say they are and the Directorate should do this by carrying out periodic appraisals of
organisations. Whilst the registration is appreciated, the NPO Directorate indicated that due to limited
capacity, it was difficult for them to appraise organisations.

The NPO Directorate should also play a role to get procurement policies to be more NPO friendly. They
should also play and advisory role to other Directorates and/or departments on how they should pro-
ceed with NGO/CBO partnerships. 

99..33..77 RReeccoommmmeennddaattiioonnss

TThhee ffoolllloowwiinngg rreeccoommmmeennddaattiioonnss eemmeerrggeedd ffrroomm ootthheerr ggoovveerrnnmmeenntt ddeeppaarrttmmeennttss::

• If the NPO Directorate can develop programmes of capacity building in these organisations especially
on management, project management and marketing and helping them to tender better, the NPO 
Directorate would have added more value. 

• The NPO Directorate needs to take responsibility to engage government departments around the 
Act, its applications, its implications and challenges."

• The NPO Directorate should promote a quality registration and not just a paper trail. They should 
ensure that the quality of registration is genuine and that people on the ground understand the 
registration. 

• The NPO Directorate should develop generic issues such as funding management tools, training, 
monitoring and evaluation for other government agencies that disburse funds. 

• The sector database must be made available to government departments working with specific 
kinds of NGOs.  

• The NPO Directorate must make available resources that are relevant to the sector, and hence save
other departments sourcing such documentation. 

• The Directorate needs to be more visible and play a role like treasury. 

99..44 NNPPOO CCoo-oorrddiinnaattiioonn aanndd PPaarrttnneerrsshhiippss

99..44..11 PPrroovviinncciiaall CCoooorrddiinnaattiioonn

The Directorate in light of its own limitations is considering ways to use provincial government to fur-
ther the aims of the NPO Act. The most obvious route is through the Provincial Departments of Social
Development. 

The NPO Directorate is considering ways in which the provinces can play a more prominent role in the
appraisal and monitoring of projects. The Directorates seeks from the provinces a more supportive role
in assisting organisations to interact and comply with the legal framework that governs them. Such a
role cannot take place without training, on the job capacity building, monitoring and mentoring. 
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The role of the provinces will further be articulated within the developmental framework that the Chief
Directorate Implementation and Support is conceptualizing as an approach to community develop-
ment. This will inform the programmatic work of the department.   

The Directorate is partnering with the provinces in conducting Information Sharing workshops for
organisations as well as providing the same workshop to officials with the intention of beginning a
process of capacitation of provincial government officials to support organisation in their endeavour to
register legal entities.

99..44..22 DDoonnoorrss

No formal partnerships have been established with the NPO Directorate and donors.
Recommendations to strengthen the relationship between donors and the NPO Directorate were
expressed. These include:

• Engage with donors and the funding environment.
• The NPO Directorate should have an event annually with donors. It needs to be a little more up front

with donors. At such an event, the Minister should make a statement on the overall funding 
scenario and report on activities of the Directorate. 

• The Directorate could try to align some of the requirements with foreign donor governments. 
• There needs to be a closer relationship between the NPO Directorate and the NDA. They need to look

at how they can work together, and how to avoid duplication and overlap.
• The NPO Directorate should play a more influential role with donors and NPOs to access funding.
• The Directorate could do more on the issue of accessing funds from the SETAs. 
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10. SUMMARY OOF FFINDINGS

1100..11 IInnssuuffffiicciieenntt RReessoouurrcceess aanndd CCaappaacciittyy ffoorr IImmpplleemmeennttaattiioonn ooff tthhee NNPPOO
AAcctt

While the Assessment found that government as a whole has become significant in its breadth of sup-
port and engagement with the NPO sector, the resources and implementation capacity for the NPO Act
is severely lacking. The financial resources allocated for the implementation of the Act are insignificant
when compared to the size, scope and vibrancy of the NPO sector on the one hand, and the complex-
ity of the NPO Act on the other. The allocation of responsibility to a Directorate within the Department
of Social Development, and the limited financial resources made available to this Directorate, have -
in the researchers' opinion - constrained the potential impact of the Act.

Currently there exist 14 permanent positions in the NPO Directorate, with additional capacity provided
by 2 contract staff, and 3 interns. Of this number 9 positions (64%) are administrative, positioned
below Level 9 on the public sector scale. Of the four management positions, two are Assistant
Directors, one a Deputy Director, and another a Director position. The Directorate's budget allocation
for 2003-2004 was R7 516 000, an increase from R6 696 000 for 2002-2003. Of the 2003-2004
amount 94% was expended by the Directorate.

Some observers have noted that the Directorate is hardly better resourced than some of NPOs whom
it is intended to serve. Given the steady increase in applications for registration from 2000 onwards,
it is clear that the current resources available to the NPO Directorate are inadequate.

1100..22 GGeenneerraall IImmppaacctt

Given the enormous amounts of energy and input into the formation of the NPO Act, it is somewhat
surprising that the overall impact of the Act has been uneven, and in some cases quite limited. The
study has found that the impact of the Act has been high in the administrative and regulatory environ-
ment, somewhat less in the establishment and maintenance of standards in the NPO sector, and quite
limited in the overall scope of government-donor-NPO relationships. 

In the administrative and regulatory environment, the Assessment has found that there has been sig-
nificant impact on a growing emergent sector of Voluntary Associations registering as NPOs (organisa-
tions that could be described as CBOs47), who tend to be more localised and less capacitated. These
organisations have generally seen the NPO Act and registration with the DSD as a first point of refer-
ence for their formal establishment, and have generally followed the stipulations and guidelines issued
by the DSD in their operation and formalisation. Registration as NPOs has meant the first step for many
of these CBOs into the formalised development sector, enabling them to engage government and
donors on a more structured basis, and conveying a measure of status, which enhances their ability
to secure structured support from donors and government. This measure of status and the associat-
ed ability to engage with the environment around them is dependent on a complimentary responsibil-
ity on the part of organisations themselves to comply with basic reporting standards.

Other types of organisation, registered as Section 21 Companies, Trusts, or even Cooperatives have
been impacted upon in a less direct manner. For these organisations NPO registration is in the main
an administrative process necessary to pursue certain options and opportunities, but is not the first
option for establishment of the NPO as a legal entity. Many of these categories of NPOs have
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indicated that the registration was required by another agency, and were therefore obliged to register,
or simply that they thought it was compulsory to register with DSD.

Of particular concern is the limited extent of awareness of and engagement with the NPO Act by a
range of key stakeholders engaging with the Non-Profit environment. It is significant to note that the
majority (twelve out of sixteen) of the range of funding organizations interviewed in this assessment
do not require NPO registration in order to fund an organization.

The assessment has found that national government departments are generally unaware of the
content and prescripts of the NPO Act, and have structured their own engagement with NPOs without
much impact from either the Act, or the Directorate. Similarly, this assessment found the impact of the
Act and the Directorate on the Corporate Social Investment (CSI) sector has been minimal, with most
of the CSI donors having extremely limited knowledge of the Act, and not having amended grantmak-
ing practices and criteria to any extent. This is despite the contention found in the CSI Handbook that
50% of CSIs required NPO registration. 

Private donors, state and bi-lateral donors displayed more awareness of the Act, although the extent
to which the Act has impacted upon their grantmaking practice varies. While NPO registration may be
required in some many instances, the assessment also found that for larger NPOs, the status of this
form of registration was considered less than that of Section 21 registration, or the establishment of
a Trust. The assessment also found an inconsistent application of the requirement for NPO registra-
tion, and that in some cases registration was not, in fact, a requirement. A surprising example of this
is the National Lotteries Distribution Agency, who will provide grants to NPOs who are registered as
Section 21 companies, but for whom registration as a NPOs means very little.

A clear limitation that has emerged from the assessment with respect to impact is the lack of clear
definition of the benefits of NPO registration. The primary motivations for registration by organisations
have been because they thought it compulsory, from an expectation of increased funding, and the
potential for taxation benefits. The assessment has found that in all respects the actual benefits
accruing to NPOs have been limited, and those that have benefited have tended to be larger organisa-
tions more often registered primarily as Section 21 Companies or Trusts. Other benefits, such as
improvement of standards of practice have not featured highly on the perceptions of NPOs. Many of
especially the smaller, community-based organisations struggle to comply with reporting standards
and in fact regard it as a bureaucratic burden. One can speculate as to why this is so difficult for small
organisations. A general lack of management capacity is a likely cause of organisations' inability to
report. When asked what would make the NPO environment more enabling, many organisations
(collectively around 25%) in the Voluntary Associations registered as NPOs survey indicated that they
needed help with organisational development, i.e. training in how to manage their organisation. It has
also been noted that a simplified way of reporting is accepted by the NPO Directorate (an affidavit stat-
ing that no money flowed through the organisation) and bank statements. The lack of reporting by
smaller organisations may look different if it becomes more generally known that such a simplified way
of reporting is possible.

In light of this, the sustainability of the impact of the NPO Act remains questionable over the longer
term. If the benefits are unclear, and there is a continuation of limited engagement by a range of
governmental and donor agencies, NPOs will reconsider the motivation for registering, especially in the
face of the perceived administrative burden of registration and compliance.

A key feature of this issue is the status accorded to registration, which the assessment found to be in
question. In the perceived absence of effective monitoring of compliance to basic standards, donors
and NPO networks are beginning to question the value of the NPO registration process in assuring the
existence of adequate systems of governance, management and transparency. This process will
inevitably lead to the use of parallel systems of monitoring, either directly through the use of
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assessments, or through proxy registration processes, for example Section 21 registration. Put simply,
donors will have indicated their lack of trust in NPO registration if they find widespread lack of compli-
ance with the minimum standards set by the NPO Act and Directorate. 

1100..33 TThheemmee 11:: EEnnaabblliinngg EEnnvviirroonnmmeenntt

Perception of enabling environment differs from categories of respondents. South African government
departments, perhaps not surprisingly, feel that an enabling environment exists for NPOs in South
Africa. They point to policy features that enhance the potential for NPO engagement in policy, planning,
and implementation of government programmes, as well as enhanced opportunities of government
funding of NPOs. They also feel that a climate has been created for constructive engagement between
government and the Non-Profit Sector. This is significant, considering the limited awareness of the NPO
Act by these respondents, and their limited engagement with the Directorate. In effect, they feel an
enabling environment exists without any acknowledgment of the influence of the NPO Act on this
environment.

In the main, donors feel there is an enabling environment for NPOs in South Africa, although there is
an important distinction in responses. Donors that were established by the South African government,
which were most likely to say that there is an enabling environment, while local South African grant-
making organizations (that work most directly with community based and grassroots organizations)
were most likely to say that there is not an enabling environment. Those donor organizations that
expressed appreciation for the current enabling environment in South Africa focused predominantly on
the legal regulatory environment.  Ironically, the CSI programme representatives that were interviewed
agreed that there was an enabling environment, but tended to equate a strong enabling environment,
with an environment that is favourable to the corporates themselves.

Most of the CBO participants felt that the environment for civil society participation in the general
development arena in South Africa has improved. They based their assessment on a few of factors,
including that a number of community based organisations (CBOs) have increased since the introduc-
tion of the NPO Act, and some of the smaller community based organisations and structures have man-
aged to graduate to a more organised and formalised status. Funding seems to be the biggest issue
taken into consideration by organisations when it comes to considering their environment. Improving
access to funding in some form or another was the answer consistently across all sample groups when
asked what they think must be done to make the environment more enabling. Apart from funding,
capacity building or organisational development was cited as a concern, as well as the ability of organ-
isations to influence the policy making process.

However an opposing view does exist that an enabling environment does not exist for civil society in
this country. Although major inroads have been made towards providing a supportive legislative frame-
work for voluntary and civil society organisations, and in particular through the promulgation of the
NPO Act of 1997 and others such as the Lotteries Act and the NDA Act, the effects of these interven-
tions remain a 'paper exercise' in the face of most provincially based NGOs and CBOs. 

RReeaassoonnss ggiivveenn ffoorr tthhiiss ooppiinniioonn iinncclluuddeedd::

• Decreasing direct external and locally based donor support to the sector
• A number of NGOs are folding/closing down
• High turnover of staff from the sector to the public or private sector
• Lack of a clear role of the sector in the current development context

A consistent finding of the Assessment was the perception that a major problem with the NPO Act and
its implementing agency, i.e. the NPO Directorate, is that information about the NPO Act does not reach
its intended beneficiaries. As such many smaller voluntary and civil society organisations do not reap
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the potential benefits of registration. An additional concern was that the Directorate has played a
minimal role in facilitating programmes and approaches to establish a more consistent and
comprehensive approach to NPOs, and that this will undermine the process of enhancing an enabling
environment. 

1100..44 TThheemmee 22:: AAddmmiinniissttrraattiivvee aanndd RReegguullaattoorryy FFrraammeewwoorrkk

The Assessment has found the regulatory environment to be somewhat inconsistent and fractured,
leading to a reduction in overall efficacy and impact of the NPO Act. Respondents have pointed to the
need for synchronisation of legislation regulating NPOs, and addressing of the limited coordination
between the regulatory agencies of government. 

Also, the assessment found clear problems with a "one size fits all" approach to NPOs inherent in the
NPO Act. The assessment has found that the lack of recognition given to different categories of NPOs
affects them in different ways. Small emergent CBOs are often unable to meet the minimum standards
set by the Act and the Directorate, and as a result struggle to maintain compliance. As discussed
above, one can speculate as to why this is so difficult for small organisations. A general lack of
management capacity is a likely cause of organisations' inability to report. It has also been noted that
a simplified way of reporting is accepted by the NPO Directorate (an affidavit stating that no money
flowed through the organisation) and bank statements. The lack of reporting by smaller organisations
may look different if it becomes more generally known that such a simplified way of reporting is possible.

Larger, sophisticated NPOs feel the NPO registration adds to the administrative burden, while under-
mining their status with certain donors. As a result, respondents have identified the need for a regula-
tory environment that specifies different categories of NPOs, and aligns standards and regulation
according to these.

An example of such a system could be summarised as follows: 
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CCaatteeggoorryy

44

33

22

CChhaarraacctteerriissttiiccss
ooff NNPPOO
NPOS with annual
revenue of above
R250 000

NPOs with annual
revenue between
R50 000 and 
R250 000

CBO structures
with annual rev-
enue of between
R50 000 and
R150 000

EEnnttiittyy aanndd RReessppoonnssiibbllee
AAggeennccyy
Section 21 and Trust automatically
qualify for DSD Category 3 status
Monitoring conducted by DTI /
DoJ or possibly proposed  
independent authority.
DSD registers and monitors
NPOs in this category not 
registered as S21 or Trusts
DSD registers and actively 
monitors compliance through
reports and due diligence visits

DSD registers and monitors
compliance through reporting

EExxaammppllee ooff AApppprroopprriiaattee
SSttaannddaarrddss
Elected Board
Annual narrative reporting  
Annual Audited financial 
statements
Full Range of Quality
Management Systems

Elected Board
Annual narrative reporting  
Annual audited financial 
statements
Limited Quality Management
Systems
Elected board. Annual narrative
reporting
Financial statement attested to
by accounting officer. 
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A tiered system as the one suggested here is not a new idea. A similar tiered system has been postu-
lated when it comes to the regulation of burial societies in South Africa. Bester et al.48 recommends
that: "Consideration be given to the creation of a regulatory framework that provides for a stepped
compliance function (i.e. progressing from self-regulation to full compliance with the Long-term
Insurance Act."  A tiered registration and reporting system for charities exists in the United Kingdom as
well, as administered by the Charities Commission in terms of the Charities Act of 1993.

The Assessment has found the benefits to NPOs to be limited, and that this is at odds with high
expectation amongst NPOs. Smaller NPOs, especially CBOs, also bemoan the administrative burden of
registration and compliance with the Act. This could be a function of the percieved high cost of
compiling the necessary reports and the lack of capacity within organisation to maintain adequate
standards. This point is somewhat reflected in the limited levels of narrative and financial reporting
found in the survey of NPOs, indicating a general difficulty amongst NPOs to meet their reporting
requirements.

Despite this, awareness of the NPO Act and the registration process is increasing, and there are
growing numbers of registration of NPOs. This in itself reflects the emergence of a large number of
localised, community-based structures established for public benefit. Administratively, the increase is
creating further difficulties for the NPO Directorate, which is faced with capacity limitations to meet the
rising demand. 

It furthermore seems as if the issue around the registration of Cooperatives as NPOs is an indication
of certain amount of confusion within the sector with regards to appropriate organisational forms. This
trend could also be seen as an indication of the ability of organisations to use different legal entities
for different purposes, primarily for accessing funding from different sources. The lack of coordination
between the various pieces of legislation that affects this sector makes such a situation possible. The
problem with this is that it represents an adaptation on the part of CSOs to the funding environment,
as opposed to an adaptation of the funding environment to CSOs and their needs. This issue draws
the ability of CSOs to respond to needs in their communities into question, especially if organisations
then respond primarily to funder stimuli.

The centralisation of registration and administration has been criticised from a number of quarters.
NPOs not situated in Gauteng felt strongly that the registration process was made more difficult by the
fact that the National DSD was solely responsible for registration. Provincial officials and NPO networks
also reflected some frustration with the centralisation, as they felt that it compounded a problem of
parallel communication and information processes. In effect they argue that they inevitably assist and
facilitate NPOs through their registration processes, but are not formally consulted or included in the
process by national DSD.
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11
CBO structures with
annual revenue of
less than R50 000

Elected board. 
Annual narrative reporting by
simple template. Financial state-
ments attested to by accounting
officer OR affidavit stating that
no money has flowed through
the organisation along with bank
statements to support.

DSD registerrs and monitors
compliance through reporting.

CCaatteeggoorryy CChhaarraacctteerriissttiiccss ooff
NNPPOO

CChhaarraacctteerriissttiiccss ooff NNPPOO CChhaarraacctteerriissttiiccss ooff NNPPOO

48 Bester, H. et al. 2004. "Making Insurance markets work for the poor in South Africa - Scoping study". In Genesis Vol. 135.

S U M M A R Y  O F  F I N D I N G S



1100..55 TThheemmee 33:: SSttaannddaarrddss ooff GGoovveerrnnaannccee,, TTrraannssppaarreennccyy aanndd AAccccoouunnttaabbiilliittyy

A particularly striking feature of the NPO sector emerging from this Assessment is the generally weak
capacity of NPOs to manage their affairs, and to deliver quality services. This situation poses the
greatest threat to efforts to maintain high standards across the sector.

The NPO Directorate currently seeks to improve standards through the production of good practice
guides and standardised templates, and through desktop monitoring of reports. While the survey
indicates that many NPOs appreciate these measures, and that they have incorporated some of the
documents in questions, a number of gaps and criticisms remain.

The Assessment has found that the status of NPO registration, and the quality of organisational
practice presumed, is widely questioned by a variety of NPO stakeholders. Donors, NPOs themselves,
and government officials working with NPOs have expressed misgivings on the levels of compliance
and standards of governance, operation and accountability in NPOs who have successfully registered.
There is a general sense of the limited practical implementation of good practice in the NPOs
themselves. In effect, what seems to be happening is that NPOs adopt the templates and format
documents, without taking the organisation through the processes necessary to entrench the
procedures and practices outlined therein. 

The outstanding feature of the NPO sector is the capacity constraints that exist. A particular feature
that has emerged is the poor standards in financial reporting. An assumption made is that poor
financial reporting is a result of poor financial practices. There is a need for addressing this capacity
weakness, and monitoring and enforcing compliance to minimum standards of financial management.

Apart from the required narrative documents the Directorate does not request further information or
monitor governance with Voluntary Associations registered as NPOs. The survey also found that NPOs
themselves are reporting limited compliance with reporting requirements, both narrative and financial.
If the reporting is limited in value and volume, then the ability of the Directorate to monitor standards
is severely compromised. If this situation is to continue it seems inevitable that the value of the
registration process as a determinant of quality of practice will be undermined. Consequently, it is
likely that donors and other stakeholders will question the viability of the Directorate to ensure
minimum standards for Voluntary Associations registered as NPOs.

This poses a huge challenge for not only the Directorate, but the entire sector and its stakeholders. It
is imperative that some form of coordinated monitoring of compliance to basic standards and
documenting of good practice are developed for the sector, especially across the various registration
procedures and legal entities. If this is not addressed, it seems clear that the legitimacy gap between
NPO registration on the one hand, and Section 21s and Trust on the other, will increase and lead to
further inequality in the NPO sector.

The Directorate has also attempted to address standards in the past through workshops and road
shows, conducted with a range of NPOs in different provinces. These have appeared to have had
limited impact, as they have not been specifically targeted to categories of participants, and the
numbers of participants are inevitably a small percentage of NPOs.

More recently, however the Directorate has made its first concrete intervention in the Early Childhood
Development (ECD) sector. Through a partnership with the ECD Congress the Directorate aims not only
to ensure that those service organisations are able to and do register, but also that they are able to
and do report on progress annually. The Directorate also participated in HIV/AID meetings that were
held and issues discussed pertaining to capacity building and sharing of information.

This development offers some indication of a more strategic approach to standards setting and
promotion - strategic partnerships with networks, other government departments and donors. A
coordinated effort is the only measure that affords some opportunity of ensuring sector-wide
compliance with minimum standards. 
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1100..66 TThheemmee 44:: IInnffoorrmmaattiioonn 

There has emerged a general consensus amongst all stakeholders that the current collation and
dissemination of information is inadequate. Consistent criticism has been directed through the
Assessment at the current form of information collated and made available on the NPO sector. Two
specific emerging themes have been consistent in this criticism:

• The current information does not provide important monitoring information on the scope, characteristics,
and trends within the NPO sector

• The current information does not provide information and transparency regarding the awarding of
government grants to NPOs

Currently, the Directorate makes information available in the form of guides, and the full list of
Voluntary Associations registered as NPOs on the web and in written form once a year. However, the
details provided for organisations are often incorrect, or of limited value due to a lack of organisational
information. The current information system seems adequate specifically for the purposes of
registration, but seems to offer limited opportunity to provide more significant monitoring data.

A specific area of concern to many NPOs, especially in the health and welfare sector, is the lack of
transparency regarding the awarding of grants to NPOs. The key concern in this respect relates to the
potential for inappropriate awards, and perceptions of potential corruption. This weakness is indicative
of the general lack of integration of information management across departments and provinces with
regard to NPOS, which presents a clear challenge to a comprehensive approach to NPOs from
government.

1100..77 TThheemmee 55:: PPrroommoottiinngg aa SSppiirriitt ooff CC-ooppeerraattiioonn aanndd SShhaarreedd RReessppoonnssiibbiilliittyy

The Assessment has found the role of Directorate to have been limited in building partnerships
between government, donors, and NPO networks. There has been significant criticism from national
NPO networks in particular, who allege that the Directorate has in effect circumvented them in their
activities with NPOs. Many of these have indicated that they inevitably end up supporting these same
NPOs and NPO members in their engagement with the directorate. 

A critical component of cooperation is the synchronisation of procedures and programmes between
departments, especially with registration and disbursement schedules. This often has adverse effects
on NPOs. For example, some government departments needed the beneficiaries to be NPO registered
before they could distribute funds. In this instance, frustration with the timing of the registration
process was experienced, as a minimum the registration would take three months. This interfered with
plan time lines of such Departments, especially if they were abiding to time lines of the fiscal year.
Disbursements of funds were delayed and hence implementations of projects by beneficiary
organisations were delayed. 

Of particular concern is the lack of provincial coordination regarding NPO programmes and regulation
Some Departments used provincial departments to both identify suitable beneficiaries and to monitor
progress of implemented projects. In light of its own limitations the NPO Directorate is considering
ways to use provincial government to further the aims of the Act. The most obvious route is through the
Provincial Departments of Social Development. Given the overriding challenge making 'development'
interventions in a predominantly 'welfare' approach, the Directorate is considering the provinces to play
a role in the project officer to appraise and monitor projects. The Directorates seeks from the provinces
a more supportive role that ought to play in assisting organisations to interact and comply with the
legal framework broadly. Such a role cannot take place without training, on the job capacity building,
monitoring and mentoring.
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11. RECOMMENDATIONS

1111..11 RReeccoommmmeennddaattiioonn 11:: 
MMiinniisstteerr ttoo AAddddrreessss tthhee FFrraaggmmeenntteedd RReegguullaattoorryy FFrraammeewwoorrkk

This Assessment has found a fractured regulatory environment, leading to duplication, confusion and
inefficiency for the establishment and registration of NPOs. In effect, the current environment will lead
to inevitable variances in the perceived status of NPOs, and undermine over time the status accorded
to these legal entities. In addition, the lack of integration between the regulatory agencies reinforces
unnecessary duplication of resources. It is a strong recommendation from the assessment tthhaatt aa
pprroocceessss ttoo rreeccoonncciillee tthhee tthhrreeee ccuurrrreenntt ffoorrmmss ooff rreeggiissttrraattiioonn ffoorr NNPPOOss bbee iinniittiiaatteedd bbyy tthhee MMiinniisstteerr,
leading to appropriate legislative amendments. 

The Minister should facilitate a process to review and align legislation to allow for an iinntteeggrraatteedd
rreegguullaattoorryy ffrraammeewwoorrkk that allows for consistency within the legal framework for registering NPOs. This
will require high-level political facilitation between the relevant Ministries for Trade and Industry, and
Justice. The purpose of such facilitation should be to redefine the NPO Act, and other relevant
legislation, to establish a single legislative mechanism for registering NPOs. The following steps need
to be undertaken:

(i) Based on agreements between the Departments of Social Development, Trade and Industry, and
Justice, necessary amendments should be made to the NPO Act. In particular the Act should be 
revised to address sections that could create confusion (see, for example, Appendix 4). 

(ii) Similarly, the Companies Act should be amended to reflect the integration of registration and 
reporting systems for each Department.

(iii) The Departments of Social Development, Trade and Industry, and Justice establish specific 
agency agreements for the integration of registration and reporting systems and information, and
possibly consider jointly setting up an indendepent authority to deal with non-profits and issues 
relating to them.

(iv) Immediate measures should be taken to initiate deregistration of Cooperatives from the NPO 
register. Cooperatives should be given a limited time span within which they should deregister 
from the Registrar of Cooperatives, or face deregistration from the NPO register. In effect, they 
need to choose the appropriate organisational form for their purposes and functioning, and 
register with only the appropriate agency.

1111..11..11 AAddddiittiioonnaall MMeeaassuurreess

aa.. TThhee MMiinniisstteerr ooff SSoocciiaall DDeevveellooppmmeenntt SShhoouulldd FFaacciilliittaattee RReessttrruuccttuurriinngg ooff tthhee PPoolliittiiccaall aanndd
AAddmmiinniissttrraattiivvee RReessppoonnssiibbiilliittiieess ffoorr IImmpplleemmeennttaattiioonn ooff tthhee NNPPOO AAcctt

The Assessment has identified the range of objectives and responsibilities set out in the NPO Act, and
has reflected the need to rreeccoonnssiiddeerr ddiiffffeerreenntt rreessppoonnssiibbiilliittiieess ffoorr iimmpplleemmeennttaattiioonn ooff tthhee oobbjjeeccttiivveess ooff
tthhee NNPPOO AAcctt.. In particular the assessment has found clear limitations in the ability of the NPO
Directorate to strategically engage the NPO sector, government and donors in a manner designed to
enhance the enabling environment for NPOs. This aspect requires the creation of a space for dialogue,
and a structural mechanism for coordinating and monitoring overarching levels of agreement. These
responsibilities are clearly beyond the scope of the NPO Directorate, and extend beyond its current
role, functions, and capacity - which are largely focused on the administrative function of registration.

Given this limitation, the following recommendations are made:

(i) To establish a high-level political responsibility for coordination and monitoring of the NPO Act 
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across the NPO sector, government, and donors. The appropriate mechanism for this would be in
the form of a tripartite mechanism, which ensures dialogue and accountability without the danger
of control. In effect, NEDLAC provides an example of such a structure. Alternatively, a high level
political office - in the Presidency, for example - should be considered to provide the foundation
for overall government engagement with the sector on matters of policy and the enabling environment.

(ii) The institutional structure for the administration of the NPO Act should be reviewed and restruc-
tured. Specifically, an appropriate institutional structure and location should be implemented to
allow for efficient administration of the range of functions outlined within the NPO Act. If the
responsibility for implementation and administration of the NPO Act is to remain in the
Department of Social Development, it is recommended that the responsibilities be located in a
Chief Directorate, with Directorates responsible for Registration, Standards, Monitoring,
Communication & Information Management, and Strategic Partnerships.

1111..22 RReeccoommmmeennddaattiioonn 22:: 
RReevviissee tthhee AAcctt ttoo AAllllooww ffoorr DDiiffffeerreennttiiaatteedd NNPPOO RReeggiissttrraattiioonn

The Assessment has found that a "one size fits all" approach to NPO registration is having negative
consequences on the current NPO environment in a number of ways. For small CBOs the current
registration requirements and standards are onerous, and not necessarily within their current
capacity to comply. For larger NPOs registered as Section 21 companies, or Trusts, NPO registration is
seen as an additional unnecessary burden, which sets in place lower - or inconsistent - standards than
those to which they currently comply. Many respondents have noted that NPO registration is
increasingly being questioned as a guarantee of capacity to manage grants, and in fact masks the
varying capacity between small and large NPOs.

Indications are that a 'tiered' system is undermining consistency in the regulation of NPOs. Registration
and compliance in terms of the NPO Act is not effectively administrated, which draws the status and
legitimacy it is supposed to impart to registered organisations into question. The result is that the
bigger, more well-resourced organisations such a Section 21s and Trusts enjoy more status and
legitimacy, especially when it comes to funding. These organisations therefore generally enjoy much
more of an 'enabling environment' than small, community based organisations.

In light of these two elements it is recommended that the NPO Act be rreevviisseedd ttoo aallllooww ffoorr rreeggiissttrraattiioonn
ooff ddiiffffeerreenntt ccaatteeggoorriieess ooff NNPPOOss, which recognises different levels of capacity amongst NPOs. This will
allow for more targeted programmes from government, civil society actors and donors, and would set
appropriate standards for different NPOs in place.  

This revised regulatory environment would require the NPO Act be amended to define clear categories
of NPOs and the standards and procedures applicable to these. Legislative authority would have to be
created for integration with the Companies Act in the form of automatic registration for NPOs
established and registered as Section 21 companies, and Trusts. 

1111..22..11 AAddddiittiioonnaall MMeeaassuurreess

((ii)) PPrroovviiddee ffoorr DDeecceennttrraalliisseedd FFaacciilliittaattiioonn ooff RReeggiissttrraattiioonn 
The full administrative process of registering NPOs is currently centralised at national level, which
has generated a fair amount of criticism from a number of quarters. A number of respondents
have urged a recommendation that registration processes be facilitated at provincial, or even local
level. They indicate that this would have a dual advantage: to consolidate relationships between
government and NPOs at the level of the province; and, to leverage more consistent knowledge of
local NPOs by government officials. 
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It is therefore recommended that ccaappaacciittyy bbee eessttaabblliisshheedd ttoo ffaacciilliittaattee aanndd mmaannaaggee rreeggiissttrraattiioonn ooff
NNPPOOss aatt pprroovviinncciiaall lleevveell. Such an approach would furthermore make sense when seen in the light of
evidence from the Telesurvey suggesting that the overwhelming majority of organisations are based
and operate at community level, as opposed to at national or provincial level.

Decentralisation of certain functions regarding registration could also address some of the key
capacity constraints experienced by the Directorate regarding the processing of applications, specifically:

• Information regarding application and registration processes are made more accessible to NPOs
• Queries regarding the application process can be dealt with more efficiently at provincial level
• Applicants may complete application forms with the assistance of officials who are more accessible

and able to confirm completion to required standards
• Confirmation of receipt of application may be issued immediately to the NPO and registered on a 

central database
• Queries regarding the status of applications may be processed more efficiently at provincial level

However, many respondents also indicated that capacity constraints in provincial government provide
significant challenges for efficient government, and that this may well become an obstacle to NPOs.
Two elements must therefore be considered before addressing this recommendation:

(i) The first is to delineate appropriate functions for provincial departments to implement. Whereas
the final registration of the NPO should remain centralised, the provincial department should
facilitate the process by conducting the following activities:
• Information dissemination to NPOs and local government
• Facilitation of registration procedures through provision of assistance and preliminary processing

of application forms until completion to required standards
• Preliminary assessments of NPOs, and 
• Monitoring of reports

(ii) That sufficient resources are provided for provincial departments to perform these functions to
address problems of "unfunded mandates". This will require that information centres, and help
desks be established, although the administration of registration processes may remain
centralised nationally. It will also require significant training and systems development be
implemented to equip the Provincial Departments to ensure the quality of services, and system 
integrity is maintained.

((iiii)) EEssttaabblliisshh aanndd MMaaiinnttaaiinn aa CCoommmmuunniiccaattiioonn SSttrraatteeggyy aanndd IInnffoorrmmaattiioonn SSyysstteemm
Consistent criticism has been directed through the Assessment at the current form of information
collated and disseminated on the NPO sector. Two specific emerging themes have been consistent in
this criticism:

• The current information does not provide important monitoring information on the scope, characteristics,
and trends within the NPO sector

• The current information does not provide information and transparency regarding the awarding of 
government grants to NPOs

There has been strong motivation on both points for the ddeessiiggnn aanndd mmaaiinntteennaannccee ooff aann iinntteeggrraatteedd
IInnffoorrmmaattiioonn MMaannaaggeemmeenntt SSyysstteemm ((IIMMSS)) aanndd ccoommmmuunniiccaattiioonn ssttrraatteeggyy that will meet both aspects. It is
therefore recommended that the DSD design and implement an information strategy to introduce
instruments to collect and analyse data relevant to the NPO sector and its stakeholders. This will
require the following:

(i) A revision of the current format of information required of NPOs in the application and reporting 
formats to include information relevant to the NPO sector and its stakeholders. This information 

[118]A s s e s s m e n t  o f  N P O  A C T  -  J a n u a r y  2 0 0 5

R E C O M M E N D A T I O N S



should include data relating to financial and staff capacity of the NPO, funding sources, services
offered and area of operation, and target groups and clients. These could be introduced with 
simplified information templates or questionnaires. Such an information system would further
more greatly facilitate the capacity building activities currently directed at organisations.

(ii) The establishment of a system for collating information regarding awards and grants made to
NPOs by government departments, and government supported grantmaking agencies. This
information is predicated on the assumption that all grants and awards are made to NPOs who
have registered as NPOs. This will require a high degree of integration between government
departments and grantmaking agencies to ensure that information regarding the awarding of
government grants to NPOs is recorded and made accessible. 

(iii) A revision of the current information software to allow for the collation, analysis, and dissemination of
the information to a variety of media formats.

It is also recommended that the ccuurrrreenntt iinnffoorrmmaattiioonn ddiisssseemmiinnaattiioonn aanndd ccoommmmuunniiccaattiioonn ssttrraatteeggyy aanndd
mmeecchhaanniissmmss bbee eennhhaanncceedd to allow for broad based access and dissemination. The reformatted
information collated by the Directorate should be distributed via a variety of media, which should
include the following:

(i) A redesigned web-site allowing for interactive queries and accessibility of data and information 
regarding NPO registration, and links to relevant sites;

(ii) An on-line database allowing for query and analysis of data relating to Voluntary Associations 
registered as NPOs;

(iii) A "branded" documentation series consisting of brochures, information booklets, and reports 
distributed to all provincial offices, government departments, and local government offices;

(iv) Briefing sessions conducted regularly in each province;
(v) Use of Departmental and public media for dissemination of information regarding NPOs on a 

regular basis;
(vi) Utilisation of national networks communication media and distribution channels for dissemination

of information.

1111..33 RReeccoommmmeennddaattiioonn 33:: AAllllooccaattee SSuuffffiicciieenntt RReessoouurrcceess aanndd CCaappaacciittyy ffoorr
tthhee IImmpplleemmeennttaattiioonn ooff tthhee NNPPOO AAcctt

Given the extremely limited resources, both financial and institutional, made available for the
implementation of the NPO Act, it is not surprising that the Act has been limited in its impact on the
NPO environment, and that the NPO Directorate faces difficulties in administering the full ambit of the
Act. The key recommendation is therefore that the South African government ccoommmmiitt mmuucchh ggrreeaatteerr
rreessoouurrcceess ffoorr tthhee oovveerraallll iimmpplleemmeennttaattiioonn ooff tthhee NNPPOO AAcctt. The key element of this recommendation is
to produce a detailed implementation strategy for the NPO Act, which sets out the key elements of an
implementation strategy and defines the resources necessary to implement it.

In the immediate term, this would require a ssiiggnniiffiiccaanntt iinnccrreeaassee iinn tthhee ccuurrrreenntt bbuuddggeett aanndd hhuummaann
rreessoouurrccee ccaappaacciittyy ffoorr tthhee eeffffiicciieenntt iimmpplleemmeennttaattiioonn aanndd aaddmmiinniissttrraattiioonn ooff tthhee AAcctt wwiitthhiinn tthhee
DDeeppaarrttmmeenntt ooff SSoocciiaall DDeevveellooppmmeenntt.. This will require immediate availability of resources to secure
capacity to address severe capacity constraints within the Directorate, and to address backlogs with
regard to applications. With regard to the latter, an action plan is required to allocate appropriate
resources and capacity to address existing gaps.

This needs to be further enhanced in the form of increased resources available to a restructured NPO
Directorate in future, complemented by upgrading the Directorate into a Chief Directorate with
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Directorates responsible for the different components of the Act including: Registration; Standards;
Monitoring; Information; and, Partnerships.

The budget resources made available to the NPO Directorate need to incorporate consideration of the
following:

• Resources to enable provincial offices to perform a facilitative function for the regulation and 
monitoring of NPOs. This will be required to address concerns of an "unfounded mandate" - the 
allocation of responsibilities and functions without ensuring the availability of funds to do so.

• Resources to enable significant communication and capacity building programmes to be designed 
and implemented for the NPO sector, and local and provincial government, to enable a greater 
degree of technical competency to meet minimum standards, and to establish constructive partnerships.

• Resources to establish appropriate information management and communication systems for the 
purpose of collating and disseminating relevant information to NPOs and their stakeholders. 

1111..33..11 AAddddiittiioonnaall MMeeaassuurreess

((ii)) AAllllooccaattee RReessoouurrcceess aanndd CCaappaacciittyy ffoorr aa SSttaannddaarrddss aanndd CCoommpplliiaannccee FFrraammeewwoorrkk 
The Assessment has also found that the status of NPO registration, and the quality of organisational
practice presumed, is widely questioned by a variety of NPO stakeholders. Donors, NPOs themselves,
and government officials working with NPOs have expressed misgivings on the levels of compliance
and standards of governance, operation and accountability in NPOs who have successfully registered.
If this situation is to continue, then the status accorded to NPO registration will diminish over time,
disadvantaging those NPOs who ensure high levels of compliance and quality. This might lead to a sit-
uation where NPO registration effectively means little to donors, government departments or NPOs
themselves.

It is recommended that a systematic assessment framework be developed across the regulatory agen-
cies, in conjunction with NPO networks and stakeholders. This assessment framework should set out
standards to be incorporated in a revised registration framework (see Section 11.3), and the mecha-
nisms for monitoring and assessing standards of compliance. Site assessments, or interviews, could
be implemented in conjunction with partner agencies that lead to a form of confirmatory documenta-
tion, such as a certificate of compliance or the actual registration certificate indicating the category of
compliance. In effect, this assessment framework needs to leverage the capacity and participation of
donor agencies, government departments, provincial departments, and NPO networks to collaborate
on standards setting and monitoring for NPOs.

Along with monitoring, it is recommended that a strategy for capacity building of NPOs receive urgent
attention from the DSD. It is recommended that resources be made available for capacity building of
NPOs in the form of information workshops, training of support service providers, and advisory mech-
anisms. This is necessary to guard against a situation wherein a tiered regulatory environment leads
to exclusion of the most vulnerable organisations (i.e. small, especially rural CBOs) because of their
inability to comply with basic standards. Such a tiered regulatory environment could furthermore be
regarded as a interim arrangement that takes the specific context of South African NPOs into consid-
eration whilst still allowing and encouraging capacity building and organisational development. Such a
system would furthermore allow for more specific targeting of organisations for the purposes of capac-
ity building.

It is further recommended that the DSD pursue a strategy to outsource capacity building services for
NPOs through appropriate service providers. This will obviate the necessity to build in-house capacity
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within the Department, and ensure that services are accessible to NPOs through accredited service
providers.

((iiii)) RRoollee aanndd SSttrruuccttuurree ooff tthhee DDiirreeccttoorraattee
Given the recommendation made in this report that the administration of the NPO Act be vested with
either a Chief Directorate for NPO Affairs within the DSD, or an appropriate department, there is going
to be a need for significant restructuring of the Directorate. This is likely to require a high level decision
making process, which may take some time to effect.

In the existing situation, however, The NPO Directorate faces significant challenges with its current
structure and capacity. In the first instance a recommendation is that there is a significant increase in
the resources made available to the Department for implementation of the NPO Act. However, this
should follow a systematic structural review of the systems and procedures governing the workflow of
the Directorate, to ensure that resources are directed to the development and implementation of
appropriate systems and functions.

This assessment has also shown that in its current role the Directorate has focussed almost exclusive-
ly on the administrative process of registering NPOs, at the expense of more facilitative or strategic
functions. In light of this there are a number of recommendations:

(i) The Directorate needs to re-orientate its role to a more facilitative and strategic one that focuses
on the promotion of partnerships, establishment of appropriate systems and regulatory frame
works, monitoring and information provision, and the promotion of standards in the sector. To this
end, the initiatives to structure partnerships with national networks such as the ECD sector are 
commendable, and should be encouraged in other sectors.

(ii) The Directorate needs to consider the option of outsourcing the technical role of registration of 
NPOs, as have other departments in similar situations.

The Directorate needs to restructure its current structure and capacity to meet its new orientation and
functions, as outlined in the recommendations of this report.
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AAPPPPEENNDDIIXX 44:: BBOODDYY CCOORRPPOORRAATTEE SSTTAATTUUSS UUNNDDEERR TTHHEE 
NNOONN-PPRROOFFIITT OORRGGAANNIISSAATTIIOONNSS AACCTT

This document was compiled by the NPO Impact Assessment Reference Group, and serves as a
summary of the current confusion that exists within the NPO Act in relation the status of a registered
non-profit trust. 

11.. TThhrreeee kkiinnddss ooff nnoonnpprrooffiitt oorrggaanniissaattiioonnss::

The NPO Act provides for the registration of three kinds of legal entities. These are defined in the Act
as being trusts, companies or other association of persons that are established for a public purpose
and the income and property of which are not distributable to its members or office-bearers except as
reasonable compensation for services rendered. These entities are commonly referred to as non-
profit trusts, section 21 companies and voluntary associations. 

22.. RReeggiisstteerreedd vvss nnoott rreeggiisstteerreedd:: 

Prior to registration these entities are referred to in the Act as nonprofit organisations and should they
become registered in terms of the provisions of the Act, they are referred to as registered non-profit
organisations. The Act therefore draws a distinction between NPOs being registered and those not
registered. 

In order for a nonprofit organisation to become registered it must comply with the requirements of
sections 12 and 13 of the Act. Section 12 lists a number of matters to be dealt with in the founding
document of the non-profit organisation (unless the laws in terms of which a nonprofit organisation is
established or incorporated provides for it). 

33.. RReeqquuiirreemmeennttss ffoorr rreeggiissttrraattiioonn:: 

It is only once a nonprofit organisation complies with all the requirements of section 12 and 13 that it
can become a registered non-profit organisation. If any of the matters listed in section 12 are not
covered in terms of the constitution (or the relevant laws) than the organisation cannot become
registered. No discretion is afforded to the Directorate in this regard. 

Section 12 (2) (d) of the Act provides that the founding document (or relevant law) must make
provision for the organisation to be a body corporate and have an identity and existence distinct from
its members or office-bearers. So, as the Act stands, if the law or the founding document of an NPO
does not make provision for this requirement, than it cannot be registered. 

Position relation to voluntary associations: 
The common law deals with the establishment of voluntary associations which in essence is an
agreement between three or more people to achieve a common object, primarily other than the
making of profits.49 

From the aspect of legal personality, voluntary associations may be classified as:
a.) Corporate bodies under the common law known as the "universitas"; and
b.) Those which remain unincorporated at common law, the non-corporate associations.50

When deciding how to classify voluntary associations the court will consider the constitution of the
organisation, and its nature, objects and activities. In order to be classified as an "universitas" three

49 Bamford, "The Law of Partnership and Voluntary Association in South Africa", Third Edition, Juta, 1982, page 117
50 Bamford, "The Law of Partnership and Voluntary Association in South Africa", Third Edition, Juta, 1982, page 126  

A P P E N D I X  4



[140]A s s e s s m e n t  o f  N P O  A C T  -  J a n u a r y  2 0 0 5

main elements must be present namely: 

1. The association must continue as an entity notwithstanding the change in membership, 
2. The association must be able to hold property distinct from its members, and 
3. It must be clear that no member has any rights by reason of his membership to the property of the

association.51 

If all of these requirements are met the "universitas" has legal personality.

Section 12(2) of the Act sets out certain elements that must be contained in the constitution of a
voluntary association wishing to register as a Non-profit Organisation. Of particular relevance are the
following:

Sec 12(2)(d) - make provision for the organisation to be a body corporate and have and identity and
existence distinct from its members or office bearers;
Sec 12(2)(e) - make provision for the organisation's continued existence notwithstanding changes 
in the composition of its members or office bearers;
Sec 12(2)(f)- ensure that the members or office bearers have no rights in the property or other 
assets of the organisation soley by virtue of their being members or office bearers.

Section 12 in fact mirrors the requirements for a voluntary association to gain legal personality in
terms of the common law. All voluntary associations which agree upon a constitution containing the
elements required in the NPO Act, will therefore have legal personality and body corporate status in
terms of the common law, even prior to their actual registration as NPOs.

Position in relation to section 21 companies: 
Section 65 of the Companies Act provides that of incorporation of a company, it shall be body corporate. 

Position in relation to trusts:
The common law position pertaining to trusts is as follows: 

"A trust is not a legal persona but a legal institution, sui generis. The assets and liabilities of a trust
vest in the trustee or trustees. The trustee is the owner of the trust property for purposes of 
administration of the trust, but qua trustee he has no beneficial interest therein. . . . Unless one of
the trustees is authorised by the remaining trustee or trustees, all the trustees must be joined in 
suing and all must be joined when action is instituted against a trust. . . . In legal proceedings 
trustees must act nomine officii and cannot act in their private capacities."
Mariola and others v Kaye-Eddie NO and others 1995 (2) SA 728 (W) at 731C-F

Upon a strict literal interpretation of sections 12, a trust (in its common law form) cannot become a
registered NPO under the NPO Act. The intention of the legislature was however clear to make
provision for nonprofit trusts to become registered NPOs.   

44.. EEffffeecctt ooff RReeggiissttrraattiioonn:: 

Section 16(1)(c) of the Act states that the certificate of registration of non-profit organisations, or a
duly certified copy of the certificate, is sufficient proof that the organisation is a body corporate.
Section 1(2)(b) of the NPO Act qualifies this by setting out that Section 16(1)(c) only applies to the
extent that they do not conflict with any other law governing non-profit organisations. Section 16 does
not imply the creation of a separate legal entity, but it is of an evidentiary value to registered non-

51 Bamford, "The Law of Partnership and Voluntary Association in South Africa", Third Edition, Juta, 1982, page 128 
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profit organisations.  

Section 16 (1) (c) is clearly in conflict with the common law position in relation to trusts. It is not in con-
flict with the common law position relating to voluntary associations or with the Companies Act in rela-
tion to section 21 companies. 

55.. SSuuggggeessttiioonnss::

The suggestion is to refine section 12 to make specific provision for the position of the non-profit trust.  

Section 12 creates a further problem in relation to non-profit trusts that have been established in
terms of a will. No provision is made in terms of the NPO Act for the registration of a trust created in
terms of a will which does not comply with the requirements of section 12. 



NN
AAMM

EE 
OOFF

 CC
OOMM

PPAA
NN

YY//
OORR

GG
AANN

IISS
AATT

IIOO
NN

N
on

pr
of

it 
Co

ns
or

tiu
m

Le
ga

l R
es

ou
rc

es
 C

en
tre

Ch
ar

ite
s 

Ai
d 

Fo
un

da
tio

n
So

ut
he

rn
 A

fri
ca

SA
 C

on
gr

es
s 

fo
r E

CD
N

on
pr

of
it 

Co
ns

or
tiu

m
D

OS
D

 - 
Pa

ne
l o

f
Ar

bi
tra

to
rs

CI
D

C 
(C

or
n)

SA
N

G
OC

O

N
DA

Ro
se

nt
ha

l A
tto

rn
ey

s

NN
AAMM

EE 
OOFF

 
RREE

PPRR
EESS

EENN
TTAA

TTII
VVEE

Te
ss

a 
Br

ew
is

Th
am

i M
ba

th
a

Yv
on

ne
 M

or
ga

n

M
on

go
at

ho
 M

of
ok

en
g

Ri
ca

rd
o 

W
yn

ga
ar

d
Le

ah
 N

ch
ab

el
en

g

S'
Bo

ng
is

en
i V

ila
ka

zi
F 

Sh
ab

od
ie

n

N
kh

en
sa

ni
 M

th
em

bi
Ri

ch
ar

d 
Ro

se
nt

ha
l

TTEE
LL 

NN
OO

02
1-

42
2 

34
14

01
1-

83
6 

98
31

01
1-

72
6 

11
48

01
2-

32
1 

51
54

02
1-

42
2 

34
13

01
2-

34
4 

42
55

08
2 

49
6 

70
70

03
1-

26
0 

21
95

01
1-

40
3 

77
46

08
3 

44
7 

50
61

01
1-

71
8 

55
00

02
1-

42
3 

29
75

FFAA
XX 

NN
OO

02
1-

42
23

38
9

01
1-

83
68

68
0

01
1-

72
63

87
7

01
2-

32
15

16
8

02
1-

42
23

32
9

01
2-

34
37

77
4

03
1-

26
02

84
9

01
1-

40
32

51
5

01
1-

40
32

51
5

02
1-

42
40

37
7

EEMM
AAII

LL 
AADD

DD
RREE

SSSS

te
ss

ab
@

np
c.

or
g.

za
th

am
i@

lrc
.o

rg
.z

a
ym

or
ga

n@
ca

fs
ou

th
er

na
fri

ca
.o

rg

co
ng

re
ss

@
sa

tis
.c

o.
za

ric
ar

do
w

@
np

c.
or

g.
za

lb
er

ko
w

iz
@

pe
ac

co
rp

s.
go

v

vi
la

ka
zi

s@
uk

zn
.a

c.
za

fa
ur

am
a@

sa
ng

oc
o.

or
g.

za

N
kh

en
sa

ni
m

@
nd

a.
or

g.
za

pa
rt

ne
rs

@
ia

fri
ca

.c
om

[142]A s s e s s m e n t  o f  N P O  A C T  -  J a n u a r y  2 0 0 5

AAPP
PPEE

NN
DD

IIXX
 55

:: RR
EEFF

EERR
EENN

CCEE
 TT

EEAA
MM

IIMM
PPAA

CCTT
 AA

SSSS
EESS

SSMM
EENN

TT

A P P E N D I X  5



NOTES

[143]A s s e s s m e n t  o f  N P O  A C T  -  J a n u a r y  2 0 0 5



[144]A s s e s s m e n t  o f  N P O  A C T  -  J a n u a r y  2 0 0 5

NOTES


