LAND USE MANAGEMENT BILI , 2008: COMMENT TO PARLIAMEN

The process invalidity, constitutional inve lidity and technical shortcomings and errors of
LUMB makes the current draft fundamen ally flawed, undemocratic, unconstitutional and,
in at least some provinces, impossible of | nplementation, as is shown below.

1. FUNDAMENTALLY FLAWED PRO ZESS

The process followed in the drafting of LL MB was entirely deficient — not necessarily i.t.o.
the motions that were gone through, but c wing to the fact that lip service was largely paid
to inputs given during that process. In this regard it must be noted that paragraph 7 of
the Memorandum on the Objects of LUN 3 is misleading, because the steps listed there
were largely followed on the basis of gcing through the motions in order to justify the
drafters’ predetermined views on how _UMB should look. The latter conclusion is
demonstrated by the fact that many cruci illy-necessary and well-motivated concepts that
were contained in many inputs, were simg ly ignored if they were not in line with the LUMB
drafters' predetermined views. The proc :ss followed in the drafting of LUMB did not in
the least comply with the process principl 2s required to be followed with such legislation.
Since seven years ago the National De»artment was informed of grave misgivings of
principle and detail which needed to be iddressed — virtually all of which were ignored
despite sound motivations supplied. Thrc ughout this time crucial stakeholders were also
often ignored insofar as opportunities for practical participation were concerned — and to
the limited extent that stakeholders were nvited to meetings, et cetera, most inputs given
on such occasions were almost totally ig ored as is clear from the latest draft of LUMB.
There are therefore serious and legitima = grounds for the process which culminated in
LUMB, to be declared invalid.

2. TECHNICAL WEAKNESS AND FAIILTS

LUMB contains grave and fundamental te ‘minological/definitional and other technical and
professional shortcomings. For example, the Definitions clause contains many terms and
concepts that are unacceptable to provin :es with non-Gauteng-based land use planning
systems. Gauteng-based concepts and ‘erminology cannot be enforced everywhere in
the place of the respective equivalents that are known and in wide use in particular
provinces. Only one among many speci ic terminological points is mentioned here, i.e.
that "town planning scheme” is an invalic/ term under which to include all current zoning
schemes, as zoning in at least three provinces (which have wall-to-wall-zoning) includes
rural land and rural land usage, which c innot validly be included under the term “town
planning” (not even by way of definition as is done).

Some other of the most-unacceptable tec wnical faults illustrate to what extent LUMBE falls
foul of logic and correctness. For exampl 3, in Clause 50(1) an additional paragraph (c) is
needed, to read: “(c) the relevant Chapte r of the Ordinance or Act dealing with land use
planning and management in the proviice concerned”.  Similarly in the first line of
Clause 50(2), the words “or of the Ordin.ince or Act dealing with land use planning and
management in the province concerned” must be added after "Municipal Systems Act”.
Furthermore, 4th and 5th subclauses nee | to be added to Clause 50, to refer to municipal
adoption and provincial approval of zon ng schemes. This is essential to ensure that
provincial and regional planning and development are not compromised by parochial
local interests that may prevail in the dra ting of a zoning scheme — the point being that
with wall-to-wall municipalities and zoninc . it cannot be reasoned that all effects of zoning
will be confined within the boundaries of each municipality and will therefore only
comprise municipal planning. The probability of regional and/or provincial interest being
affected by such a Scheme is so high as 1> be inevitable.



Furthermore there are clauses that give powers now vesting in the Provinces, to the
National Minister, and these are further ex amples of measures that fly directly in the face
of the principles, intentions and letter of the National Constitution which enshrines the
rights and obligations of provinces (inter al a) in land use planning and management.

There are many points of fundamental uniicceptability in the latest draft. For example, in
Clause 3, principles such as efficiency, ir tegration and cooperative governance are laid
down; yet LUMB is neither efficient no integrated, nor does it achieve cooperative
governance — in fact in the latter case it a shieves the opposite, as provincial government
is written out of the land use system. F irthermore, forward planning is ignored as an
objective. In fact LUMB is entirely unstrate gic and devoid of forward planning.

Clause 4 prescribes the democratic principle for LUMB — yet the entire Bill is
undemocratic, as it forbids democratically -elected office-bearers from taking part in land
use decision-making, with the exceptio: of the National Minister. The democratic
principle is apparently good enough for th2 national sphere but not for the provincial and
municipal spheres.

In Clause 6 the attempt to impose "land L se schemes” as a land use control mechanism
bears no relationship to the actual position on the ground and legally — in at least the
Western Cape and also in some other prcvinces. It is also not clear whether a "land use
scheme" is to consist of only zoning regul: tions or also the zoning map, or in fact also, as
in some provinces, would include a depart ire-and-consents register.

Under Clauses 6 and 7 the National Minis er will in effect usurp powers that fall under the
Provinces' constitutional regulation, support and monitoring functions. In Clause 7, for
instance, only “"Supervision" is mentione 1 — apparently in ignorance of the Provinces'
constitutional regulation, support and mon toring functions.

In Chapter 3 the term land use regula or is used in a confusing way, more-or-less
interchangeably with /and use committee . |t is not clear when the one or the other is
meant, nor in fact even whether there is a distinction between the two terms, and if so,
what the distinction is. Of course, if there is no distinction, only one term should be used
consistently. Further to the above, there s no logic in referring to decision-makers in two
of the three spheres as “land use regt lators” yet to those in the middle sphere as
“tribunals”. There is no logic behind the National Minister and the municipal decision-
making body being "land use regulators’ while the provincial decision-making body is a
“tribunal”, in contrast to the term used for -he two spheres on either side of it.

Clause 9 comprises micro-management and furthermore falls foul of the principle of
representative government. In Clause 10 reference is made to qualifications OR
experience — yet surely both are a perequisite. In Clause 11, fthe principle of
disqualification is negative, and above all he disqualification of all elected representatives
in the municipal and provincial spher:s (but not the National Minister) is totally
unacceptable.

In Clause 12, the burocratic committee considering AND DECIDING all land use matters
flies in the face of the very principle of de nocracy established in South Africa in 1994. In
Clauses 20 and 21, the tribunal concept n the provincial sphere replacing representative
decision-making is not only unconstitttional but also falls foul of the principle of
democracy. Furthermore there is a contr idiction between clause 20(2) and clause 21(6).
Clauses 22 and 23 contain similar unac septable aspects to those mentioned earlier in
relation to the same burocratic and unde nocratic principle being applied in the municipal
sphere.






