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e.tv

SUBMISSIONS ON THE PROTECTION OF INFORMATION BILL

INTRODUCTION

1. e.tv welcomes the opportunity to make submissions on the Protection of Information Bill (“the Bill”) and thanks the Committee for the one-week extension granted to e.tv to make these submissions.

2. e.tv also requests the right to make oral representations on the Bill when the hearings on the Bill take place.

3. e.tv has a number of concerns regarding the present formulation of the Bill.  However, e.tv has noted the debates that have taken place between various parties concerning the Bill and the recommendations prepared by Adv. Varney, a member of the drafting committee.  e.tv does not wish to burden this Committee by unduly repeating existing submissions.

4. In these submissions, therefore, e.tv limits itself to two issues it considers to be of critical importance to its work as a free-to-air broadcaster:

4.1 First, the need for a public interest defence in respect of the criminal prohibitions; and

4.2 Second, the procedures for court proceedings involving classified documents.

5. e.tv reserves the right to make comments on further issues during the oral hearings, whether in response to the submissions of other parties or otherwise.

THE RIGHTS AND OBLIGATIONS OF e.tv AS A FREE-TO-AIR BROADCASTER

6. At the outset, and in order to place e.tv’s submissions in proper context, it must be appreciated that e.tv is obligated to provide news reports to the public.

7. e.tv is a national free-to-air private terrestrial broadcasting service.  It operates in terms of a licence granted by the Independent Broadcasting Authority (the predecessor to the Independent Communications Authority of South Africa).  Midi Television (Pty) Limited, which was granted the private television broadcasting licence, has subsequently changed its name to e.tv (Pty) Limited.  

8. e.tv is required to broadcast for 24 hours every day throughout the Republic of South Africa.  e.tv is currently the second most watched television station in South Africa and its coverage extends to more than 80% of the population.  

9. In terms of its licence, e.tv has numerous public service obligations.  These include an obligation to broadcast, nationally, news and current affairs programming that reflect local, regional and provincial events and developments.

10. Insofar as its obligation to broadcast news is concerned, e.tv is required:

10.1 to ensure that it broadcasts at least two hours of news programming each day between 05h00 and 23h00 of which at least 30 minutes, packaged as a single programme, must be broadcast during the period from 18h00 until 22h00 every day; and 

10.2 to ensure that it exercises full editorial control in respect of the contents of its news programming.

11. e.tv has consistently met these obligations.

12. In addition to its obligation to broadcast news, e.tv’s licence also obliges it to broadcast information programming amounting to 19 hours per week, at least two of which must be broadcast during prime time.

13. Over and above its licence obligations, e.tv abides by the code of conduct issued by the Broadcasting Complaints Commission of South Africa.  This code:

13.1 recognises that freedom of expression lies at the foundation of a democratic South Africa, is one of the basic pre-requisites for this country’s progress and is a “condition indispensable for the attainment of all other freedoms” (section 4);

13.2 obliges licensees (such as e.tv) to report news truthfully, accurately and fairly (section 34); and

13.3 entitles licensees to broadcast comment on and criticism of any actions or events of public importance (section 35).

14. e.tv’s rights and obligations in this regard are given constitutional protection by section 16 of the Constitution, which provides as follows:

“(1)
Everyone has the right to freedom of expression, which includes ­ 



(a)
freedom of the press and other media; 


(b)
freedom to receive or impart information or ideas; 


(c)
freedom of artistic creativity; and 


(d)
academic freedom and freedom of scientific research. 

(2) 
The right in subsection (1) does not extend to ­ 


(a)
propaganda for war; 


(b)
incitement of imminent violence; or 


(c)
advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm.”

15. It is plain, e.tv submits, that the types of news reports affected by the Bill would not fall within the exclusions contained in section 16(2) of the Constitution.  Rather, reporting of current events in the public interest falls within the very core of the expression protected in section 16(1) of the Constitution.

16. Nor can the importance of freedom of expression be overstated.  In its first judgment dealing with freedom of expression, a unanimous Constitutional Court articulated the values underlying the guarantee of freedom of expression in the following way:

“Freedom of expression lies at the heart of democracy.    It is valuable for many reasons, including its instrumental function as a guarantor of democracy, its implicit recognition and protection of the moral agency of individuals in our society and its facilitation of the search for truth by individuals and society generally.  The Constitution recognises that individuals in our society need to be able to hear, form and express opinions and views freely on a wide range of matters.”

South African National Defence Union v Minister of Defence & Another 1999 (4) SA 469 (CC) at para 7

17. This approach has been consistently followed.

S v Mamabolo 2001 (3) SA 409 (CC)

Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 (CC)

Khumalo v Holomisa 2002 (5) SA 401 (CC)

Laugh It Off Promotions CC v SAB International (Finance) BV t/a SabMark International (Freedom of Expression Institute as Amicus Curiae) 2006 (1) SA 144 (CC)

South African Broadcasting Corp Ltd v National Director of Public Prosecutions and Others 2007 (1) SA 523 (CC)

18. Moreover, freedom of expression is not the sole preserve of those who would express lofty, noble or even merely inoffensive sentiments.    As both the Constitutional Court and the European Court of Human Rights have emphasised, freedom of expression is:

“... applicable not only to ‘information’ or ‘ideas’ that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb.   Freedom of expression, as enshrined in Article 10, is subject to a number of exceptions which, however, must be narrowly interpreted and the necessity for any restrictions must be convincingly established.”

Sunday Times v The United Kingdom (No. 2) (1992) 14 EHRR 229 at para 50(a)

Cited with approval in Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 (CC) at para 28

19. The restrictions on expression proposed by the Bill are all the more serious because they directly affect the media.  Not only is freedom of the media specifically enshrined in section 16(1)(a) of the Constitution, its value has been repeatedly stressed by the Supreme Court of Appeal and the Constitutional Court.

20. In National Media Ltd and Others v Bogoshi 1998 (4) SA 1196 (SCA) at 1209I-J, the Supreme Court of Appeal held as follows:

“.... we must not forget that it is the right, and indeed a vital function, of the press to make available to the community information and criticism about every aspect of public, political, social and economic activity and thus to contribute to the formation of public opinion. .... The press and the rest of the media provide the means by which useful, and sometimes vital, information about the daily affairs of the nation is conveyed to its citizens - from the highest to the lowest ranks.”
21. Similarly, in Khumalo and Others v Holomisa 2002 (5) SA 401 (CC) at para 24, the Constitutional Court said the following concerning the media: 

“In a democratic society . . . the mass media play a role of undeniable importance. They bear an obligation to provide citizens both with information and with a platform for the exchange of ideas which is crucial to the development of a democratic culture. As primary agents of the dissemination of information and ideas, they are, inevitably, extremely powerful institutions in a democracy and they have a constitutional duty to act with vigour, courage, integrity and responsibility. The manner in which the media carry out their constitutional mandate will have a significant impact on the development of our democratic society. If the media are scrupulous and reliable in the performance of their constitutional obligations, they will invigorate and strengthen our fledgling democracy. If they vacillate in the performance of their duties, the constitutional goals will be imperilled. The Constitution thus asserts and protects the media in the performance of their obligations to the broader society, principally through the provisions of s 16”

22. The Constitutional Court has added the following:

“The need for public information and awareness flows from the nature of our democracy. Public participation on a continuous basis provides vitality to democracy. This was also recognized by the House of Lords in McCartan Turkington Breen (A Firm) v Times Newspapers Ltd that “[t]he proper functioning of a modern participatory democracy requires that the media be free, active, professional and inquiring.” A vibrant and independent media encourages citizens to be actively involved in public affairs, to identify themselves with public institutions and to derive the benefits that flow from living in a constitutional democracy. Access to information and the facilitation of learning and understanding are essential for meaningful involvement of ordinary citizens in public life.”

South African Broadcasting Corp Ltd v National Director of Public Prosecutions and Others 2007 (1) SA 523 (CC) at para 28 (emphasis added)

23. Even more recently, the Supreme Court of Appeal has made clear that it is the rights of the public that are affected when press freedom is limited:

“It is important to bear in mind that the constitutional promise of a free press is not one that is made for the protection of the special interests of the press. . . . ‘Press exceptionalism – the idea that journalism has a different and superior status in the Constitution – is not only an unconvincing but a dangerous doctrine.’  The constitutional promise is made rather to serve the interest that all citizens have in the free flow of information, which is possible only if there is a free press.  To abridge the freedom of the press is to abridge the rights of all citizens and not merely the rights of the press itself.”

Midi Television (Pty) Ltd v Director of Public Prosecutions 2007 (5) SA 540 (SCA) at para 6 (emphasis added)

24. It is therefore clear that any measure which would prevent e.tv and the rest of the media from fulfilling their constitutionally protected function of reporting to the public raises substantial concerns.

THE ABSENCE OF A PUBLIC INTEREST DEFENCE

25. As is perhaps to be expected in a Bill of this sort, the Bill contains extensive criminal prohibitions, including sentences of up to twenty-five years’ imprisonment. 

26. The difficulty with these prohibitions is their effect on the media.    While e.tv has little doubt that the drafters had no intention of criminalizing important media activity, the fact remains that the criminal prohibitions in the Bill are so broad that this would likely be exactly their effect. 

27. For example, clause 45 makes it a criminal offence to disclose any classified information outside the manner and purposes of the Bill, save for where the disclosure is for a purpose and manner authorised by law.  

27.1 On its face, this section suggests that where a media organization has information that is manifestly in the public interest – whether it relates to xenophobia, crime or something else – it may never disclose that to the public if it so happens that the information has been classified.  If it did so, the media organization and journalist would be criminally liable.

27.2 It is no answer to suggest that this kind of information shouldn’t be classified at all under the Act.  The fact of the matter is that some such information may well be properly classified.  Yet, whatever the classification, it would be intolerable and almost certainly unconstitutional for the law to prevent the media from fulfilling its constitutional mandate to broadcast it.

27.3 Even if the document had been improperly classified, it is not clear that this would provide a defence.  Even if it would provide a defence, the media cannot be put in a position where it must predict in advance whether the document was properly classified, in order to determine whether publishing would amount to a criminal offence.  This would violate the rule of law which requires that all law, particularly criminal law, must be clear and predictable.

Pharmaceutical Manufacturers Association of SA and Another: In re Ex parte President of the RSA and Others 2000 (2) SA 674 (CC) at para 39

De Reuck v Director of Public Prosecutions, Witwatersrand Local Division, and Others 2004 (1) SA 406 (CC) at para 57

Masiya v Director of Public Prosecutions, Pretoria and Another 2007 (5) SA 30 (CC) at para 69

28. Similarly, clause 40 prohibits the making available of classified information with intent to prejudice the state. The breadth of this section is such that it too could arguably include legitimate investigation and reporting activities of journalists and media organisations.

29. This is so even if, ultimately, the legislation is held by the courts not to cover such issues.  When certain kinds of investigations and stories carry with them the possibility of criminal punishment, this produces what is known as the “chilling” effect.  

30. This means that even if the legislation does not itself criminalise the investigation or publication in question, media organizations concerned over possible prosecution will steer clear of these investigations and stories out of fear that a prosecution will follow.  Thus, the negative effect of the criminal prohibition on freedom of the press goes far further than a mere reading or proper interpretation of the Bill might suggest.

31. The fact that prohibitions can have such a chilling effect on the media has been repeatedly recognized by our courts.

Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 (CC) at para 48

Khumalo and Others v Holomisa 2002 (5) SA 401 (CC) at para 39 

National Media Ltd and Others v Bogoshi 1998 (4) SA 1196 (SCA) at 1210G-I

32. Under the circumstances, the present criminal prohibitions are not only undesirable, they also constitute a violation of freedom of the media and are therefore unconstitutional.   

33. It is therefore absolutely critical that a broad public interest defence be introduced to ensure that journalists and media organizations are exempt from these prohibitions.

COURT PROCEEDINGS DEALING WITH CLASSIFIED INFORMATION

34. Clause 52 of the Bill deals with the protection of State information before courts.  It provides that, where classified information is placed before a court, unless the court orders the disclosure of such information, it must issue directions for the proper protection the information, including possibly holding the case in camera.

35. e.tv has two main difficulties with the clause.

36. First, clause 52(3) of the Bill requires a court to obtain written or oral submissions from the classificatory authority or the National Intelligence Agency before ordering the disclosure of such information.

37. However, clause 52(5) does not require that the public or interested parties be given the same opportunity.  Rather, the clause merely states that a court may, if it considers it appropriate, allow for oral or written submissions by other interested parties.

38. e.tv submits that where a court order will have the effect of a hearing being held in camera and/or court documents being withheld from the public, it is critical that:

38.1 the public, the media and other interested parties are notified of the intended order; and

38.2 the public, the media and other interested parties are given an opportunity to be heard on whether this is appropriate.

39. The Bill as it stands fails to make such provision.  It leaves the issue entirely in the hands of the judicial officer concerned, who may be unaware of the public importance of the issues in question and unaware that of the need for the media to be heard on these issues.

40. The media’s standing to seek an audience and to be heard on matters involving the suppression of the public’s access to information has been repeatedly affirmed in jurisdictions, the world round.

In Canada: 
Named Person v Vancouver Sun 2007 SCC 43

Vancouver Sun (Re) [2004] 2 S.C.R. 332, 2004 SCC 43

Edmonton Journal v Alberta (Attorney General) [1989] 2 S.C.R. 1326

Canadian Broadcasting Corp v New Brunswick (Attorney General) [1996] 3 S.C.R. 480

 TA \l "Canadian Broadcasting Corp v New Brunswick (Attorney General) [1996] 3 S.C.R. 480" \s "Canadian Broadcasting Corp v New Brunswick (Attorney General) [1996] 3 S.C.R. 480" \c 1 
In the US:
Nixon v Warner Communications Inc. 435 US 589 TA \s "Nixon v Warner Communications Inc. 435 US 589" , 597


Globe Newspaper Co v Superior Court 457 US 596, 606-7 (1982)

41. In the United Kingdom, in R v Clerkenwell Magistrates’ Court, ex parte Telegraph plc [1993] 2 All ER 183 at 187, the Queens Bench division of the High Court articulated the media’s right to seek an audience and be heard on matters involving restrictions on the public’s access to information in the following terms:

“The public has a legitimate and important interest in legal proceedings held in public and is accordingly entitled to reports of all such proceedings … 

The advantages of [hearing representations from the press] are plain. The interest which an order [of closure] would adversely affect is best represented by the news media serving in their capacity as the eyes and ears of the public. They can argue, for example, that there is really no necessity, or no substantial risk, or that the public interest in knowing should be paramount in the circumstances.”

42. Our own Constitutional Court has now accepted this principle in broad terms.

Independent Newspapers v. Minister of Intelligence 2008 ZACC 6 at paras 19-20 and 57-58

43. e.tv therefore submits that clause 52(5) be amended to provide that 

“A Court must seek the written and oral submissions of interested parties, persons and organizations before making any order referred to in sub-section (2) above”.

44. Second, and in any event, e.tv submits that the current clause 52(5) is overly restrictive when it provides that parties making submissions to the court on these issues are never entitled to sight of the documents in question during this process. In other words, the party seeking to persuade the court to make the document publicly available will never have sight of the document.

44.1 This issue was recently dealt with by the Constitutional Court in Independent Newspapers v. Minister of Intelligence 2008 ZACC 6.  There, the majority of the Court held that there was no automatic right for a party involved in such a dispute to have access to the document in question for purposes of preparing its case.

44.2 However, the Court also made quite clear that it was not laying an inflexible rule in this regard and that on some occasions a party would be entitled to see the documents in this situation:

“I do not mean to lay down an inflexible rule. There will be instances where a party will point to what appears to be a lack of authority or to an improper exercise of authority or to some other unjustifiable conduct on the part of a public official claiming confidentiality of information. In that event, it may well be in the interests of justice to permit the party concerned and her or his legal representatives, subject to appropriate conditions, to gain access to the sealed part of the record or information for purposes of posing an informed challenge to the confidentiality claim of the public official concerned. At the very least, the claimant will have to demonstrate that it cannot adequately prepare its case without the early disclosure of the protected materials. As I have found, the present is not such a case.” 

(at para 32, emphasis added)

“[I]t argued, with reference to pre-constitutional cases and foreign cases which were said to be analogous authority, that a party who requires relief from a court must be placed in a position to address submissions regarding its interest to that court.

Again, as may be gathered from my earlier remarks, that is a proposition I support. However I was not convinced that the applicant could not formulate its case without full sight of the classified documents.”

(at paras 35 – 36) 

44.3 The approach of the Constitutional Court has clear advantages.  A media organization seeking to keep proceedings or court documents open will not automatically have access to the documents for purposes of that dispute.  It will have to show that it needs them.

45. But the present Bill would undermine the Court’s carefully crafted compromise by providing, in effect, that a media organisation may never have sight of the documents for purposes of preparing its cases – even if it is essential for it do so. 

46. It is for this reason that e.tv proposes that clause 52(5) be amended as is set out above.  This would leave it in the hands of the court to decide whether the media organization requires access to the documents in order to prepare its case.

CONCLUSION

47. e.tv therefore urges the Committee to amend the Bill as set out above. If the Bill is enacted in its present form, this would result in a real risk of constitutional challenges being brought to it. It would be far preferable if the issues could be resolved in Parliament itself. 

