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Advertising Standards Authority
PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL, 1999

COMMENTARY BY THE ADVERTISING STANDARDS AUTHORITY OF SOUTH AFRICA 

INTRODUCTION
The Advertising Standards Authority of South Africa (" the ASA") agrees with, and underwrites, the principles as set out in the Preamble to the Bill.  Insofar as the content of advertising is concerned, the ASA offers its services in ensuring that these principles are effected and applied.

Self-regulation involves the establishment of a regulatory body by the industry and, if possible, consumers, which body then performs an administrative and adjudicative function in regard to complaints about the content of advertising.  The body generally operates according to a defined Code of Practice.  Internationally, there is a degree of harmony between the Codes used by different countries.  Most, like the South African Code, are based on the principles set out in the International Code of Advertising Practice, developed by the International Chamber of Commerce. 

To the extent that advertising is regulated in South Africa at present, such regulation takes the form of voluntary self-regulation, with the exception of electronic advertising, which is regulated to an extent by the Independent Broadcasting Authority ("the IBA"). In respect of the content of advertising, section 57 of the Independent Broadcasting Authority Act of 1993 ("the IBA Act") requires all broadcasting licensees to comply with the Code of Advertising Practice ("the Code").  The Code was drafted with the intention to protect the consumer and to ensure fair competition amongst advertisers.  The Code effectively regulates the content of not only broadcast advertising, but all advertising in South Africa.

The ASA is an independent body set up and paid for by the advertising industry to ensure that its system of self-regulation works in the public interest.  It has an independent President, currently Mr Mervyn King S.C.

The ASA has 22 member bodies, namely:

Association of Advertising Agencies
Association of Marketers
Association of Unit Trusts, The
Cinemark (Pty) Ltd
Cosmetic Toiletry & Fragrance Association of South Africa
Direct Marketing Association of Southern Africa
Franchise Association of Southern Africa
Furniture Traders’ Association of South Africa
Grocery Manufacturers’ Association
Health Products Association of Southern Africa
Hospital Association of South Africa
Industry Association for Responsible Alcohol Use
Information Technology Association 
Motor Industries Federation
National Association of Broadcasters of South Africa
Outdoor Advertising Association of South Africa
Pharmaceutical Manufacturers’ Association of South Africa
Print Media Association of Southern Africa
Printing Industries Federation of South Africa
Sales Promotion and Design Association
Specialist Press Association
Timeshare Institute of Southern Africa

The Code binds all ASA members.  A typical example of an ASA sanction is that an advertisement is, on the finding of a contravention of the Code, amended or withdrawn by the particular member with immediate effect, material deadlines permitting.  Should the ASA find against a broadcaster, it may report this decision to the Broadcasting Monitoring Committee of the IBA, which would advise the IBA Council on a sanction.

COMMENT ON SECTIONS WHICH RELATE TO ADVERTISING
The two relevant sections in the Bill, which have a bearing on advertising, are:

“6(2) No person may -

(b)	publish or display any advertisement or notice, that indicates or could reasonably be understood to indicate an intention to unfairly discriminate.”

“14 	No person may unfairly or unreasonably discriminate against any person in any manner, including the following:

(a)	By advertising in a manner which unjustly excludes or disadvantages potential applicants from any group of persons.”

The question, which arises in connection with the above two sections, is whether the provisions are unnecessarily wide in the light of the provisions of the Code.  It is submitted that, insofar as the content of advertising is concerned, the Bill should be amended to cater for the ASA to serve as the first port of call for the investigation and adjudication of complaints pertaining to advertising content insofar as discrimination is concerned.  It is now generally accepted that self-regulation works best within the framework of statute law, to define broad principles and to act as a last resort in cases where all else has failed.  In handling the detail of advertising content, particularly those "important trivia" which matters very much to consumers, self-regulation has advantages of speed, flexibility and affordability which detailed legislation cannot equal.  The law and self-regulation complement each other, rather like the frame and strings of a tennis-racket, to produce a result which neither could achieve alone.  This proposal will lessen the financial burden to the fiscus, as the ASA is funded by the advertising industry.

Clause 3.4 of Section II of the Code provides as follows:

“Susceptibilities of consumers
Advertisements should not contain anything which offends the susceptibilities of consumers.

In particular claims or statements which, directly or by implication, discriminate or exploit on the basis of race, ethnicity, gender or religion will not be permitted unless, in the opinion of the ASA, the advertising is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.”

Even a superficial perusal of the said clause 3.4 will, with respect, make it abundantly clear that the Code caters for the interests which sections 6(2)(b) and 14(a) wish to protect.  Copies of ASA rulings in this regard are attached hereto marked "A", "B" and "C".
 
The particular benefit of the ASA procedure is that it leads to speedy redress.  For example, even the controversial Charlize Theron "SA Men" commercial on male sentiments about rape, was concluded within a month - and it included hearings by the Advertising Standards Committee and the Appeal Committee.  Even if procedures are made informal before the Equality Courts and some speed is built into the procedure, it is highly unlikely, that a matter will be concluded within a month.  The very nature of advertising demands speedy action; a mechanism which is not always available to a court but is within the reach of the ASA.

It is submitted, accordingly, that the said sections of the Bill should be amended to reflect the ASA as the first port of call.  As the law and self-regulation complement each other, such amendment will produce a result that neither could achieve alone.  This proposal allows for a partnership between government and the private sector in the regulation of advertising content.  A time-honoured and tested procedure exists before the ASA and this procedure meets the section 36 standards set by the Constitution, which requires that less restrictive measures should be sought.  An industry based restriction which has been agreed to voluntary by the media and commerce, is always less restrictive than a statutory restriction.  The latter amounts to an obligation imposed by the state, whether the media and commerce agreed to it or not. The record of the ASA is, however, a good one; its measures being supported by its members over a wide range within commerce and the media.

It is proposed that wording to the following effect be included in the Bill:

“Where a person is aggrieved by advertising which he or she believes to be unfairly discriminatory, such complaint shall in the first instance be referred to the Advertising Standards Authority of South Africa for investigation and adjudication, in accordance with its Code and procedures”.

COMMENT ON THE TERM "ADVERTISING" NOT BEING DEFINED 
It is submitted, with respect, that the inclusion of a definition for the term "advertising" will bring about greater certainty  and clarify as to the scope and application of sections 6(2)(b) and 14(a) of the Bill.

The definition of advertising, as found in the Code, is internationally accepted.  Furthermore, by way of section 57 of the IBA Act, this definition is accepted by law.

The Code defines advertising as follows:

“Advertisement” means any visual or aural communication, representation, reference or notification of any kind which is intended to promote the sale, leasing or use of any goods or services, or which appeals for or promotes the support of any cause. Display material, menus, labels, and packaging fall within the definition. Editorial material is not an advertisement, unless it is editorial for which consideration has been given or received.”

It is accordingly submitted that the definition for advertising, as set out in the Code, be included in section 1 of the Bill.

CONCLUSION
The question, which arises in connection with sections 6(2)(b) and 14(a), is whether the provisions are unnecessarily wide in the light of the provisions of the Code.  It is submitted that, insofar as the content of advertising is concerned, the Bill should be amended to cater for the ASA to serve as the first port of call, as per paragraph 13 above. The law and self-regulation complement each other to produce a result which neither could achieve alone. Furthermore, it is submitted, with respect, that the inclusion of a definition for the term "advertising" will bring about greater certainty and clarity as to the scope and application of sections 6(2)(b) and 14(a) of the Bill. The definition for advertising, as set out in the Code, should thus be included in section 1 of the Bill.

Insofar as the content of advertising is concerned, the ASA offers its services in ensuring that the principles as set out in the Preamble to the Bill are effected and applied.

THE ADVERTISING STANDARDS AUTHORITY OF SOUTH AFRICA
17 November 1999  

Afrikaanse Handelsinstituut (AHI)
SUBMISSION BY THE AHI ON THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL (B57 - 99)

17 NOVEMBER 1999

1.	The AHI strongly supports the Constitutional principle that unfair discrimination be prevented or prohibited. Section 9(4) read together with Schedule 6 of the Constitution requires national legislation to be enacted by 3 February 2000 to prevent or prohibit unfair discrimination.

2.	The AHI, however, wishes to record its very strong objection to the lack of proper interaction with the business community during the drafting process and the pressure now being brought on all concerned due to time constraints.  The AHI also shares the view that legislation of this nature should first be dealt with in the Nedlac process before submission to Parliament so as to comply with the Nedlac Act.

3.	The AHI draws attention to the difference between economic growth and development.  The latter is dependent upon the motivation and trust of the total population to remain or become increasingly involved in business and community development.  Departmental initiatives and Bills should be aimed at mobilising the total community in this cause.

This Bill does the opposite in that it would actually reduce the entrepreneurial spirit and energy of the AHI-membership.

4.	The Bill, however, goes much further than the prevention or prohibition of unfair discrimination by introducing a number of provisions dealing with equality.  Such provisions are not subject to the time constraint imposed by the Constitution and should, in our submission, at this stage be removed from the Bill having regard to the drastic implications thereof on the business community as well as South African society as a whole.  Legislative or other measures designed to protect or advance persons or categories of persons disadvantaged by unfair discrimination, may be taken at any time (see Section 9(2) of the Constitution) but in our opinion such measures should be well defined and targeted and only follow comprehensive consultation with interested parties.

5.	The AHI is also extremely concerned that the Bill, if not properly amended, will cause vast harm to the South African economy.  The AHI is convinced that economic inequalities should be reduced by uplifting the poor, and that a higher level of economic growth is the key to achieving greater prosperity for all.  An expanding economy can create jobs as well as an expanded tax base.  Such expanded tax base, in turn, enhances the Government's ability to further address social upliftment.  The focus should be on economic development.

6.	It should also be noted that to the extent that the Bill imposes additional burdens on entrepreneurs, including SME's, their ability to compete effectively in a market where tariff barriers have been lowered substantially, will be diminished.

7.	The AHI is also extremely concerned that the Bill, if not properly amended, will cause harm by its blind obsession with the elimination of inequality evidenced in some provisions.  An  example is Clause 51 (4)(a) which creates the duty for Ministers to "eliminate any form of inequality in any law, policy or practice......".  This is, with great respect, totally out of touch will reality.  It would on a literal interpretation require ministers to abolish affirmative action legislation, as well as the progressive income tax because of the inherent inequality in their operation.  It is submitted that this provision, amongst others, is unconstitutional.  The solution, as has been stated above, is to remove the equality provisions from the Bill and deal with those different sectors where the need has been identified, in targeted and focussed legislation.  This legislation should be drafted after proper consultation with interested parties and due consideration of its economic impact.

8.	Uncertainty does not promote investment and business risktaking.  Entrepreneurs require additional compensation to take on additional risk, and uncertainty is risk.  It is therefore totally unacceptable for legislation to create an impediment to economic growth by vague and uncertain provisions.  The following are but a few examples in the Bill under discussion:

8.1	Clause 1 (xvii):  The inclusion of "any other recognised ground" creates huge uncertainty as to its exact meaning.

8.2	A great number of clauses (Clauses 14, 17, 20, 22, 23, 26, 32, 34, 35, 38 and 41) prohibits unfair or unreasonable discrimination "in any manner" followed by the words, "including the following ......" followed by a number of paragraphs  dealing with specific situations.  In some cases  -  for instance Clause 38 (2)(f)  - a specific paragraph implies that the situations mentioned in the paragraphs preceding it are inherently unfair.  It should be made very clear in the wording that each  situation mentioned should be subjected to the test of whether it is unfair.

8.3	The use of the words "unfairly" and "unreasonably" creates uncertainty.  The Constitution uses the word "unfair" and in the interest of legal clarity it is proposed that "unfairly" should be used consistently and exclusively.

8.4	The use of the concept "work of equal value" in Clause 14 (f) can create great uncertainty.

9.	The AHI is fundamentally opposed to the draconian provision contained in Clause 43 which stipulates that there can be no defence of "reasonable and justifiable" unless the person affected "cannot be accommodated without unjustifiable hardship".  This provision undermines market forces and will impact very negatively on economic activity and impede foreign and domestic investment.

10.	The duty which is imposed by Clause 4 (2) on "non governmental service providers" - which we assume to include private sector bodies - to provide legal assistance "within their resources", in effect imposes a discriminatory burden on those organisations.  A burden of this nature should lie on the body of taxpayers as a whole, and not on a few individual organisations.

11.	The AHI is also concerned as regards the power given to the Minister in Clause 53 (2) to designate certain judges as presiding officers of equality courts.  Such power should at least be subject to the recommendation or approval of the Judicial Service Commission.

12.	It is also submitted that the burden of proof provided for in Clause 45 should not go further than that provided for in section 9 (5) of the Constitution.

13.	The AHI is a member of Business South Africa and supports the submission made by that body.

14.	The AHI therefor specifically proposes that:
14.1	the Bill only deal with the prevention/prohibition of unfair discrimination and not with the promotion of equality.

14.2	the Parliamentary process be interrupted to allow Nedlac to first deal with it and report to Parliament.

AIDS Law Project
17 NOVEMBER 1999 
AIDS LAW PROJECT SUBMISSION ON THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL 
DRAFTED BY FATIMA HASSAN
(ATTORNEY AND DEPUTY HEAD) 
"Never, never again shall this beautiful land experience the oppression of one by another" (Nelson Mandela 1994) 

INTRODUCTION 
The AIDS LAW PROJECT (ALP) welcomes the Promotion of Equality and Prevention of Unfair Discrimination Bill ('the Bill') and especially its scope and intent to prohibit unfair discrimination and promote equality. Once passed by parliament, the Bill will represent the most significant piece of legislation since the Constitution to address issues of equality and the elimination of unfair discrimination in our society. 

HIV/AIDS 
HIV is a physical impairment. It is a virus that continuously replicates in the body and impacts on both the psychological and physical well being of a person living with HIV. HIV also impacts on major life activities, such as reproduction and sexual relations. However illness \ es directly associated with HIV often takes many years to develop. A person living with HIV is fit and productive. Despite this, society often incorrectly perceives persons living with HIV as unfit and unproductive. 
Current figures estimate that 3.5 million South Africans are infected with HIV. However experts suggest that less than 10 % of the total number of people living with HIV/ AIDS (PLWHA's) are aware of their HIV status. Further, the number of persons with HIV in SA is expected to reach 4 million by the year 2000. At present, it is also estimated that 1500 new HIV infections occur daily.(1) 
But the scale of the HIV and AIDS epidemic does not end with increasing rates of infection. The epidemic is matched by a concurrent epidemic of unfair discrimination against PLWHA's.

CLIMATE OF DISCRIMINATION 
Since the drafting of the Constitution in 1994, the HIV epidemic has become a national emergency, one which the government, private sector and civil society is only now turning its full attention to. This is apparent from the Partnership Against AIDS (PAA) initiative launched last year and the formation of the Inter-Ministerial Committee (IMC) on HIV \AIDS. (2) SA faces the challenge of preventing and reducing new HIV infections but is also expected to foster acceptance, openness and respect for the equality and dignity of PLWHA's in a society that is often hostile and not accepting of PLWHA's. 
Human rights abuses and the denial of equal access to public and private resources characterise the social response to HIV \ AIDS and the treatment of PLWHA's. While discrimination against PLWHA's has traditionally occurred in the denial of access to public and private resources, services or accommodations, it also occurs through the stigmatization and marginalization of PLWHA's. 

Ironically, as the AIDS epidemic and its associated economic, social, political and legal effects intensify, so does unfair discrimination against PLWHA's. The value of human rights of PLWHA's are secondary to widespread "AIDS prejudice" borne out of fear and ignorance 

For example, during December 1999, the death of the murdered AIDS activist Gugu Dlamini will be commemorated. Gugu Dlamini was a KZN NAPWA member who publicly disclosed her HIV status. During December 1998 Gugu Dlamini was attacked by an unknown group of people. She was accused of shaming her community by disclosing her HIV status. To date, there has not been any substantial progress with the states criminal prosecution of her murderers. 

But the murder of Gugu Dlamini is just one extreme example of the levels of violence and the nature of discriminatory attitudes against PLWHA's in our society. Unfortunately, to assume that our newly established Constitutional democracy translates into tolerance and respect of the legal and human rights of PLWHA's is foolish and mistaken. In this respect attached is a paper entitled "Human Rights Violations of People with HIV/AIDS: The implications for Equitable Development in Southern Africa".(3) Attached is a copy marked ALP 1. 

THE NEED FOR EXPLICIT HIV \ AIDS PROTECTION 
To effectively protect the rights of PLWHA's the Bill must provide explicit protection for PLWHA's. Further, the Bill must ensure that positive steps are taken to protect PLWHA's from unfair discrimination by seeking to deter such unfair discrimination. The Bill must take into account the nature of the group that it should protect by ensuring that the remedy it provides is both accessible and effective. 

Regretfully the Bill does not list HIV \ AIDS as a prohibited ground nor is HIV \AIDS explicitly defined as a disability for the purposes of the Bill.(4) Ironically, there is only one reference to HIV \AIDS in the Bill, that is, in Section 26 (d) under the 'Prohibition of unfair discrimination in provision of insurance services'.(5) 

With an epidemic of such magnitude, the near total omission of HIV \AIDS from the Bill is unfortunate, ill advised and unhelpful. 

This is because in the face of alarming national, regional and international trends of human rights abuses of PLWHA's, explicit protection against unfair discrimination on the basis of HIV/ AIDS is urgently required. 

While the traditional public health response to any epidemic is to contain and protect those who are uninfected from those who are infected, with HIV/ AIDS there is also need to protect those living with HIV/ AIDS from those who are not known to be living with HIV \ AIDS. This is commonly referred to as the 'AIDS paradox'(6). 

In most settings in order to prevent new HIV infections, patterns of sexual behaviour must change. However such changes cannot take place if laws do not adequately protect vulnerable groups from unfair discrimination. Such laws are thus required to reduce the vulnerability of groups most at risk of HIV infection. Internationally it is accepted that in order to achieve public health initiatives like HIV prevention, education and awareness a legal climate in which people can exercise their right not to be unfairly discriminated against must be provided. 

Where discrimination is rife epidemic are usually driven underground for fear of systemic and individual reprisal. 

Adding HIV \ AIDS to the current list of prohibited grounds would fundamentally affirm the right to equality of 3.5 million (and increasing) people in SA and thus protect a substantial but marginalised group in our society. 

In this respect the Bill is ideally located to promote equality and prevent unfair discrimination and must necessarily do so in relation to HIV \AIDS. 

The value of explicit prohibition against discrimination on the grounds of HIV/AIDS in the Bill would be enormous. It could possibly deter HIV related unfair discrimination that is already widespread and prevalent in the public sector, private sector and in our communities. 

Further, such explicit protection will provide an accessible remedy to PLWHA's in the same way that the Bill offers accessible remedies to black people, women, gays, lesbians and people with disabilities etc. 

We cannot simply rely on the natural progression of the law regarding whether HIV/ AIDS will be deemed to be 'any other recognised ground' or instead, whether it will be interpreted to mean a disability. The Bill must be clear about locating HIV/AIDS in the legislative framework of equality and should do so by listing HIV/AIDS as a prohibited ground. 

Historically dis-empowered groups in society like PLWHA's are least likely to act or seek legal and other recourse when their rights are breached given the extent of infringements that already occur. This is particularly relevant in the context of HIV discrimination, where dis-empowerment and victimization are often an inherent result of being HIV positive. 

To this end, protection against unfair discrimination on the basis of HIV/ AIDS should serve a double purpose. It must provide an accessible remedy and recourse to PLWHA's who have been unfairly discriminated against. Further it must promote the equality and dignity of PLWHA's so as to attenuate the current climate of stigma and marginalization, deter unfair discrimination and empower PLWHA's. The Bill in it's present form will not achieve these two objectives. 

REVIEW OF PREVIOUS DISCUSSION DOCUMENTS AND DRAFT BILL 
The Ad Hoc Joint Committee is aware that the Equality legislation drafting process which commenced approximately 18 months ago resulted in the production of several draft discussion documents and a draft bill. 

Significantly, while the earlier part of this process (Discussion Document 1 and 2) did not even address the need for specific protection against HIV/AIDS discrimination, the process thereafter (Discussion Document 3 onwards) questioned and accepted the inclusion of such protection. 

For example, Discussion Document 3 provided:(7) 

"HIV and Aids 
People who have been diagnosed as HIV positive, or who have AIDS, are being discriminated against very severely in a range of contexts and environments, from employment, and various economic spheres, to sports and aspects of service and facilities which have a severe impact on their social lives and self image. Much of this discrimination is in fact unjustified and unfair. It results in such persons having to resort to secrecy, social withdrawal and lies. There can be little doubt that discrimination on these grounds has to be addressed. 

A number of questions have to clamped, however. One is related to the fact that Section 9 (3) [Constitution] does not specifically mention HIV or Aids [AIDS] as a ground. Should the open-endedness of Section 9 (3) be utilized in the hope that the courts or other tribunals will recognise it has [as] a forbidden ground of discrimination? Does it fall under one of the grounds in Section 9 (3) (for example, disability)? Or should it be specifically included?" 

Discussion document 4 provided: (8) 

"Prohibition of Unfair Discrimination: 
Neither the State, nor any person (or: No one, or: No person) may unfairly discriminate directly or indirectly against anyone (on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth. (5)" 

Explanatory note 5 states: 
" This is the general prohibition of unfair discrimination, which is included up front, before the definitions. It must be read with the Chapter on specific sectors, which follows later. The parts in brackets may not be necessary, in view of the definition that follows. New grounds have been suggested, such as family status, socio-economic status and HIV positive status. For now the draft is restricted to Constitutionally recognized grounds. Others could still be explicitly included." 
Further, in Section 3 (k) 'disability' is defined to also include a disability that is "imputed to a person (6)". 

Explanatory note 6 states: 
"This definition probably allows for HIV and Aids [AIDS]. More specific references could be included, if desired." 
Discussion document 5 included in the definition section: 

'(2) "disability" *(3) 
(a) means  
(iv) the presence in the body or organisms capable of causing disease or illness;' 
Further footnote *3 states: 

The definition of disability is "intended to include HIV. If HIV is not to be regarded as a disability, it may be included as a separate ground and this definition may have to be considered." 

Further, 
'"prohibited grounds" include race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, family status, age, HIV *(12), disability, religion, conscience, belief, culture, language and birth.' 
Footnote *12 states: 

"The Employment Equity Act includes HIV as a separate ground. It is included in the list of prohibited grounds pending research that is being done on the implications."(9) 

The Bill presented to Cabinet during October 1999 provided that:(10) 
" 'disability discrimination' includes- 
(a) any unfair act, practice or conduct which as the effect of hindering or precluding any person or persons who have or who are perceived to have disabilities or who are affected by AIDS, from conducting their activities freely, and which undermines their sense of human dignity and self-worth, and prevents their full and equal participation in society. 
(our emphasis) 
And further: 
" (xvii) 'prohibited grounds' include one or more of the following grounds of discrimination: 
race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language, [domestic and] family responsibility or status, birth, social and economic status ?????, nationality, HIV and AIDS or any other ground;". 
[quoted as the section appears in the Bill  but with our emphasis] 
Since 1998 the ALP as well as other NGO's and AIDS service organisations have engaged and participated extensively in the drafting process of the Bill in order to strengthen protections for PLWHA's. 
The last minute inexplicable exclusion of specific protections for PLWHA's is not only surprising but also respectfully inappropriate. 

The ensuing paragraphs attempt to address this debate more fully. 

INTERNATIONAL GUIDELINES ON HIV \ AIDS AND HUMAN RIGHTS 
During 1998 the United Nations High Commissioner for Human Rights and the Joint United Nations Programmes on HIV/AIDS and Human Rights (UNAIDS) produced International Guidelines on HIV/AIDS and Human Rights ('the Guidelines').(11) 
Guideline 5 calls for the enactment or strengthening of anti-discrimination laws to protect people living with HIV/AIDS from discrimination in both the public and private sectors, and to provide for speedy and effective administrative and civil remedies when such laws are breached. 

During 1998 the Secretary General of the United Nations requested all governments to take the recommended actions specified in the Guidelines. 
Guideline 5 states: 
30. States should enact or strengthen anti-discrimination and other protective laws that protect vulnerable groups, living with HIV/AIDS and people with disabilities from discrimination in both the public and private sectors, that will ensure privacy and confidentiality and ethics in research involving human subjects, emphasise education and conciliation and provide for speedy and effective administrative and civil remedies. 
(a) General anti-discrimination laws should be enacted or revised to cover people living with asymptomatic HIV infection, people living with AIDS and those merely suspected of HIV or AIDS. Such laws should also protect groups made more vulnerable to HIV/AIDS due to the discrimination they face. Disability laws should also be enacted or revised to include HIV/AIDS in their definition of disability. 
Direct and indirect discrimination should be covered, as should cases where HIV/AIDS is only one of several reasons for a discriminatory act, and prohibiting HIV/AIDS vilification should also be considered. 
(f) Anti-discrimination and protective laws should be enacted to reduce human rights violations against women in the context of HIV/AIDS, so as to reduce vulnerability of women to infection by HIV and to the impact of HIV/AIDS. 
(f) Anti-discrimination and protective laws should be enacted to reduce human rights violations against children in the context of HIV/AIDS, so as to reduce the vulnerability of children to infection by HIV and to the impact of HIV/AIDS. 
Attached is a copy of the Guidelines marked 'ALP 2'. 
In addition, earlier this year, the 55th session of the United Nations Commission on Human Rights (UNCHR) passed a resolution on the "Protection of human rights in the context of human immuno deficiency virus (HIV) and acquired immune deficiency syndrome (AIDS). The resolution was unanimously accepted by 59 states including South Africa.(12) 

The following are excerpts from the Resolution: 
"Reiterating that discrimination on the basis of HIV or AIDS status, actual or presumed, is prohibited by existing international human rights standards, and that the term 'or other status' in non discrimination provisions in international human rights texts should be interpreted to cover health status, including HIV \AIDS" 
Further, 
"2. Also invites States to strengthen national mechanisms for protecting HIV \AIDS-related human rights and to take all necessary measures to eliminate the stigmatization of and discrimination against those infected and affected by HIV \ AIDS, especially for women, children and vulnerable groups 
4. Urges States to ensure that their laws, policies and practices respect human rights in the context of HIV \AIDS, prohibit HIV \ AIDS related discrimination, promote effective programmes for the prevention of HIV \AIDS." 
[our emphasis] 

Attached is a copy of the Resolution marked ALP 3. 

International bodies such as UNAIDS and UNCHR have accepted that an essential component of a strong human rights based approach to the AIDS epidemic is anti-discrimination legislation which specifically protects against unfair discrimination on the basis of HIV status, real or perceived. Further, SA has a duty to ensure that all our laws give effect to treaties, covenants, Charters and resolutions that we have adopted and ratified. 

SALC RECOMMENDATIONS 
In respect of law reform and HIV/AIDS, both our legislators and the judiciary often rely on the South African Law Commission (SALC) for recommendations and advice.1(13) 
Since 1995, the SALC Committee on HIV/AIDS has published three interim reports recommending legislative reforms. 

The First Interim Report inter alia recommended the adoption of a national policy on HIV testing and informed consent.(14) Despite existing Constitutional guarantees of freedom and security of the person [as supported by case law] many patients are tested for HIV without proper informed consent (pre and post- test counselling) at public and private health care facilities.(15) 
See C v Minister of Correctional Services 1996 (4) SA 292 (TPD) and Jansen van Vuuren and Another NNO v Kruger 1993 (4) SA 842 (AD). 

The Second Interim Report recommended statutory intervention to prohibit pre-employment medical testing - which prohibition was not HIV specific.(16) 
It is evident from the project committee's Discussion Paper 72 - which preceded the Second Interim Report - that HIV specific legislation was initially envisaged.(17) The need for specific prohibition was due to uncertainty about the interpretation of the term "disability" in both the 1996 Constitution and the Labour Relations Act 1995 (LRA). 

The Third Interim Report proposed a national policy expressly prohibiting unfair discrimination against learners (educational setting) living with or perceived to be living with HIV.(18) The committee emphasised the crisis caused by an application in early 1997 by Nkosi Johnson (an eight-year-old boy living with AIDS) to be admitted to a public school in Johannesburg and the subsequent reaction of some members of the public. This despite the enactment of the South African Schools Act. (19) 

Thus, despite the Constitution and sector specific legislation prohibiting unfair discrimination against PLWHA's, the SALC itself has over time recognised that this does not automatically offer by and in itself legal and \ or other protection to PLWHA's. This is important when considering the need to specifically protect PLWHA's in the proposed Bill, which need not necessarily be viewed as 'AIDS exceptionalism', especially because there are several other prohibited grounds specifically listed in the Bill. 

HUMAN RIGHTS COMMISSION (HRC) 
Specific and explicit protection of HIV \AIDS in the Bill is not only necessary but also logical. Chapter 9 institutions have themselves recognised a growing climate of discrimination against PLWHA's and further also acknowledged the subsequent need to protect against HIV \ AIDS discrimination. 

During 1998 the HRC issued the following resolution as part of their 'Statement and Programme of Action': 
"Conferences notes with alarm the rapid increase in HIV infections in our country as well as the widespread discrimination against people living with HIV/AIDS. Discrimination, inequality and poverty all increase the risk of HIV infection. Accordingly, dealing with AIDS, by means of public education and awareness-raising, research and the building of community support structures, should be a national priority and an inter-ministerial approach should be adopted. Conference observes that most people living with HIV/AIDS receive inadequate counselling, care and treatment, especially those who are poor. Conference avers that discrimination against people living with HIV/AIDS is a violation of the Constitution, especially compulsory pre-employment HIV testing, the refusal of financial services and their exclusion from medical insurance schemes. 

Conference believes that government is obliged to take steps to prevent discrimination against people living with HIV/AIDS. Conference endorses the HIV/AIDS and Human Rights Policy and Guidelines adopted by the United Nations Commission on Human Rights. Parliament is urged to adopt a charter on HIV/AIDS in terms of Section 234 of the Constitution and that such charter be substantially in line with the AIDS Consortium's Charter on HIV/AIDS. 
[our emphasis] 

A copy of the HRC Resolution is attached marked Annexure 'ALP 4'. To give effect to this resolution it would make sense to provide explicit protection to PLWHA's in the Bill. 

SHOULD HIV \ AIDS BE LISTED IN THE BILL ? 
IS HIV \ AIDS A DISABILITY ? 
Throughout the drafting process of the Bill, the ALP has been asked to specifically consider whether HIV \ AIDS should be included in the Bill on its own or under the definition of disability. Secondly, we were asked to consider whether HIV \ AIDS constitutes a disability for the purposes of the Bill. 
These questions go to the fundamental purpose of the legislation itself, that is, to protect and promote equality, as well as to the fundamental ethos of the Constitution. The Constitutional ethos, which appears ex facie the provisions of the Constitution itself, can be said to be the existence of an open and democratic society based on human dignity, the achievement of equality, and the advancement of human rights and freedoms. 
Section 36 of the Constitution underscores the ethos by which the Constitution should be interpreted and states that: 
"...when interpreting the bill of rights, a court, tribunal or forum must promote the values that underlie an open and democratic society based on human dignity, equality and freedom and ... when developing the common law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights." 
The spirit and purport of the Constitution appears to envision that social behaviours are regularly examined, in order to ensure that the marginalization and exclusion of certain groups from the benefits that society can offer are eradicated. 
Moreover, the prevailing aim of the right to equality in section 9 appears to be the protection of vulnerable groups of individuals from subordination and discrimination. 

THE MEANING OF "DISABILITY" 
The concise Oxford Dictionary (9th Edition) gives three possible meanings for the word disability: 
1a "A physical incapacity, either congenital or caused by entry, disease, etc, esp. when limiting a person's ability to work; 
2 a lack of some asset, quality or attribute, that prevents a person from doing something; 
3 a legal disqualification." 
Other SA instruments and foreign legislation offer some guidance on the possible nature and ambit of the definition of disability. 
For example in SA, the Compensation for Occupational Injuries and Diseases Act contains the following definitions relating to disability: (20) 
'Disablement' means disablement for employment or permanent injury or serious disfigurement 
'temporary partial disablement', in relation to an employee, means the temporary partial inability of such employee as a result of an accident or occupational disease for which compensation is payable to perform the whole of the work at which he was employed at the time of such accident or occupational disease or to resume work at a rate of earnings not less than that which he was receiving at the time of such accident or occupational disease; 
'temporary total disablement', in relation to an employee, means the temporary total inability of such employee as a result of an accident or occupational disease for which compensation is payable to perform the work at which he was employed at the time of such accident or occupational disease or work similar thereto;...". 

The Employment Equity Act defines "people with disabilities" as:(21) 
"People who have a long term or recurring physical or mental impairment which substantially limits their prospects of entry into, or advancement in, employment". 
'Clearly, there are statutory definitions of disability, but like most statutory definitions they are aimed, however imperfectly and narrowly, at describing the relationship between the disposition of the disabled person and a particular function in respect of which they are incapacitated. 

It is this relational characteristic of the term which makes it difficult to conceptually separate its use as a purely descriptive term relating to a person's physical or mental condition from the material or legal consequences of that condition. 
This ambivalence is also reflected in the different ordinary meanings attributed to it by the dictionary definition. What is notably absent from either of the statutory instruments above is a notion of disablement which embraces perceived disablement by others.'(22) 
However, the Bill in defining 'disability discrimination' includes - 
"any act, practice or conduct which has the effect of unfairly hindering or precluding any person or persons who have or who are perceived to have disabilities from conducting their activities freely, and which undermines their sense of self-worth, and prevents their full and equal participation in society;" [1(vi)]. 

The value of the protection given to PLWHA's would be substantially minimised if HIV was not explicitly protected in the Bill, and \ or merely interpreted into the definition of disability under the Bill. Even with a definition of disability HIV \AIDS must be specifically regarded as a disability failing which the protection offered to PLWHA's would be difficult to enforce. Many jurisdictions are plagued with difficulties in proving or showing that HIV constitutes a disability. Even where HIV is explicitly protected in disability legislation, narrow interpretations have resulted in the exclusion of legitimate claims by PLWHA's. 

In first world countries where disability protections are used to protect the rights of PLWHA's plaintiffs are usually more literate and aware of their rights as opposed to PLWHA's in SA. In SA many PLWHA's do not use existing laws to protect their rights and thus incorporating HIV \AIDS into the definition of disability may result in a situation where those that need the protection are unable to make use of such protections because they do not understand the nuances of disability legislation. 
The problems inherent in addressing HIV and AIDS from the perspective of disability have been amply displayed by the American experience of disability legislation and litigation. A similar decade-long judicial debate over whether HIV is included within the protection afforded to disability would be fatal in the context of the SA HIV and AIDS epidemic. In the alternative, if HIV \ AIDS is incorporated into the definition of disability it must be explicitly incorporated, as opposed to a veiled and implied reference. 

REVIEW OF FOREIGN ANTI DISCRIMINATION AND DISABILITY LAW 
Many foreign countries have enacted specific anti discrimination legislation that protect persons with disabilities against unfair discrimination in various contexts. These statutes have developed more expansive definitions of disability which embrace both the innate quality of a disability in the sense of an impairment of a mental or physical nature and its consequences for the individual based on reduced capacity or perception of others of that impairment. 
Below is a cursory examination of anti-discrimination legislation in the USA, Canada, Australia, and the UK with specific emphasis on disability and HIV \ AIDS . 
U.S.A. 

The Americans with Disability Act (ADA) (1990, USCs12102-12213) extends to employment, public entities and public accommodation. The Act 
defines a person with a disability as: 
· a person with a physical or mental impairment that substantially limits that person in some major life activity; or 
· a person with a record if such a physical or mental impairment; or 
· a person who is regarded as having such an impairment (ADA Section 3 (2)). 
Federal regulations published by the US Justice Department to give effect to the ADA deem that the phrase "physical or mental impairment" to include: 
".....such contagious and non-contagious diseases and conditions as ....HIV disease (whether symptomatic or asymptomatic)....". 
(28 CFR pp35.104, 36.104). 
In Bradgon v. Abbott, 118 S. Ct. 2196 (1998), the US Supreme Court addressed the issue of asymptomatic HIV infection (that is a person living with HIV but who has no symptoms of HIV) as a disability under the ADA. 
The case is significant not only in defining a crucial term in the ADA, but it is also the first case in which the US Supreme Court addressed issues presented by the AIDS epidemic. 

The case involved a claim under Title III of the ADA, which covers public accommodations (the definition of disability is the same for the employment provisions of Title I, as well as the public entity provisions of Title II). 
Several US courts have held that HIV is a disability under the ADA. 
See Abbott v. Bragdon, 163 F.3d 87, 89 (1st Cir. 1998) (on remand from Supreme court, noting that "earlier phases of this litigation established that asymptomatic HIV infection constitutes a disability under the ADA"). 
See Alsbrook v. City of Maumelle, 156 F.3d 825, 831 n.5 (8th Cir. 1998) (HIV is a disability under the ADA). 
See Rivera v. Heyman, 157 F.3d 101, 103 (2nd Cir. 1998) (HIV is a disability under the Rehabilitation Act). 
See Deas v. River West, L.P., 152 F.3d 471, 478 n.15 (5th Cir. 1998) (interpreting Bragdon as holding that HIV inherently limits certain major life activities, but not ruling on HIV as a per se disability). 
Unfortunately courts in the USA have also frequently taken an unjustifiably narrow view of the meaning of "regarded as" disabled, that is the third prong of the ADA's disability definition. 

For example, Equal Employment Opportunity Commission v. General Electric Co., 17 F. Supp. 2nd 824-828-31 (N.D. Ind. i 1998). 
In this case, as evidence of the fact that the plaintiff did not have an impairment or substantial limitation on his major life activity of work, the employer pointed out that plaintiff continued to perform his normal job duties and that his supervisors did not question his ability to do his job. The court ruled in favour of the employer. The court seems to have failed to understand that the ADA's third "regarded as" prong was meant to address discrimination based on "common attitudinal barriers" that result in the exclusion of individuals with disabilities from the workplace. 
29 C.F.R. pt. 1630 , app. A § 1630.2(1) (1998). 
So even though the US Supreme Court has clarified the standards for determining whether an individual with asymptomatic HIV infection is an individual with a disability under the first prong of the ADA, plaintiffs choose to invoke the protection of the third prong of the ADA definition, that is the "regarded as" prong of 'disabled'. 
This is because a claim based on the first prong may involve, as it did in Bragdon, an intrusive inquiry into the plaintiff's private life concerning whether the plaintiff in fact has any limitation from HIV on reproductive or sexual functions (major life activities). 
However the restrictive statutory interpretation in Equal Employment Opportunity Commission v. General Electric Co. should be compared to the less restrictive district court's approach in United States v. Happy Time Day Care Centre, 6 F. Supp. 2d 1073, 1084 (W.D. Wis. 1998). 
This case involved consolidated challenges under Title III to the exclusion of a three year old from three day care programmes. In determining whether the child was an individual with a disability under the ADA, the court held that the day care providers' misapprehensions and fears, which caused the child's exclusion from the day care programmes, imposed a substantial limitation on the child's major life activity of learning. 

Unlike Equal Employment Opportunity Commission v. General Electric Co. discussed above, the court did not base its ruling on whether the defendant day care centres perceived the child's HIV infection to have imposed a substantial limitation on one or more of the child's major activities. The court correctly identified the attitudes of others as imposing the limitation on a major life activity and did not limit the question to whether the child's HIV infection itself imposed the limitation.(23) 

CANADA 
The North American experience of HIV discrimination is documented thoroughly in "HIV/AIDS and Discrimination: A Discussion Paper" produced by the Canadian AIDS Society and the Canadian HIV/AIDS Legal Network (March 1998). The document discusses the Canadian experience of HIV discrimination and examines the experience of the United States and Australia. 
Over time various Canadian provinces have enacted anti discrimination legislation. But the most detailed definition of handicap or disability is contained in the Ontario code: 
"10. 'because of handicap' means for the reason that the person has or is believed to have had 
(1) any degree of physical disability, infirmity, malformation or disfigurement that is caused by bodily injury, birth defect or illness and, without limiting the generality of the foregoing, including diabetes, mellitus, epilepsy, any degree of paralysis, amputation, lack of physical co-ordination, blindness or visual impediment, or physical reliance on a dog guide or on a wheel chair or other remedial appliance or device, 
(2) a condition of mental retardation or impairment, 
(3) a learning disability, or a dysfunction in one or more of the processes involved in the understanding or using symbols or spoken language, or 
(4) a mental disorder ...'.(24) 
Further (25) the consensus of several board of enquiry decisions on the issue of AIDS is that discrimination against persons with AIDS, AIDS Related Complex (ARC) or who are HIV -positive, is prohibited on the basis that these are disabilities within the meaning of human rights laws. These rulings also emphasize that discrimination on the basis that a person is perceived to have one of the conditions listed above is also prohibited." (our emphasis) 

Australia (26) 
There are anti-discrimination laws in all of Australia's states and territories and in the federal jurisdiction. HIV anti-discrimination claims may be made under provisions relating to discrimination on the ground of "impairment" or "disability". 
The relevant Federal law is the Disability Discrimination Act 1992 (DDA of 1992). The DDA defines disability as follows: 
1. total or partial loss of a person's bodily or mental functions; 
2. total or partial loss of a body's use; 
3. the presence in the body of organisms causing illness or disease; 
4. the presence in the body or organisms capable of causing disease or illness; 
    and includes a disability that: 
a. presently exists; 
b. previously existed but no longer exists; 
c. or may exist in the future; 
d. is imputed to that person. 
(DDA 1992, Vol. 10, Title 165: Employment). 
The Federal law defines "disability" to include the presence in the body or organisms causing or capable of causing disease or illness and thereby includes HIV as a disability. 

During 1991 the Anti-discrimination Board in New South Wales held a public enquiry into HIV/AIDS discrimination. The number of complaints of HIV discrimination received by the board were not nearly representative of the extent of discrimination experienced by PLWHA's. They found that the actual level of discrimination was disproportionate to any rational examination of the causes of concern for the transmission of the virus (modes of transmission). The board made recommendations in respect of HIV/AIDS discrimination in the areas of inter alia media, accommodation, education, employment, services, health care, emergency services, autopsies, law and insurance. 

The Anti-Discrimination Act of the state of New South Wales includes specific provisions for civil and criminal remedies for vilification on the grounds of HIV/AIDS. (27) The vilification legislation was introduced following a comprehensive public inquiry into HIV discrimination - referred to earlier. (28) 

HIV/AIDS vilification is defined as the incitement, by a public act, of hatred towards, serious contempt for, or severe ridicule of a person with HIV/AIDS on the grounds of the person's HIV \ AIDS status. 
Criminal penalties apply where the means of incitement include threatening physical harm towards, or towards any property of, a person or group of persons. 
U.K. 

The UK Disability Discrimination Act of 1995 (DDA) provides under section 4 that there is a duty not to discriminate against people with diseases that affect major life activities unless such discrimination may be justified under section 5 of the DDA. (29) 
The DDA sets out a number of legal justifications for prima facie unlawful discrimination, which are to some extent mitigated by a duty to make reasonable adjustments under section 6 of the DDA. 

There are no reported UK cases under these provisions involving HIV and the general law relating to disability discrimination is at an early stage of development.(30) 
THE IMPLICATIONS OF: NOT LISTING HIV \ AIDS AS A PROHIBITED GROUND; DEFINING HIV \ AIDS AS A DISABILITY 

Discrimination which our courts regard as unfair consist of the specified grounds in the Constitution as well as non-specified grounds. In regard to the first group they are rebuttably presumed unfair, whereas in the second "there is no presumption in favour of unfairness." 
See Prinsloo v Van der Linde and Ano 1997 (6) SA 759 (CC) para [28], cited with approval in Harsken v Lane NO & Others 1997 (11) BCLR 1489 (CC) para [46]. 
The present Bill lists the grounds that appear in the Constitution as 'prohibited grounds'. Additional grounds such as socio-economic status and HIV \AIDS are not listed in the Bill. Also, HIV \AIDS is not defined as a disability. 
Within this legislative paradigm proving discrimination on the grounds of HIV \AIDS (as 'any other recognised ground') under this Bill will be exacerbated by the additional burden of proof which attaches to grounds not specifically listed in the Bill. 
The Constitutional court states that discrimination on a non-listed ground occurs if, 
"... it is based on attributes or characteristics which have the potential to impair the fundamental dignity of persons as human beings, or to affect them adversely in a comparably serious manner." 
Prinsloo paras [31 and 33] cited with approval in Harsken para[46] 
To re-iterate Section 9(5) of the Constitution creates a presumption of unfairness of discrimination where it occurs in relation to the stated grounds contained in Section 9(3). 
The presumption of unfairness therefore does not apply to HIV \ AIDS. 
This means that PLWHA's who wish to seek recourse through the Bill would first have to prove that the discrimination was unfair, rather than the burden of proof falling on the respondent to prove that the discrimination was fair. This increased burden of proof would effectively mean that it will be more difficult for PLWHA's to successfully enforce their rights as compared to persons protected under the prohibited \ listed grounds. 
The additional burden of onus could conceivably act as a deterrent to people with HIV who wished to utilise the legislation. This is especially probable when one has regard to the very nature of the group - there is no "community" of people living with HIV. As a grouping, PLWHA's are generally fragmented, voiceless and justifiably often afraid of publicly disclosing their HIV status. 
In addition, it is unclear to what extent the Bill will protect people with HIV \ AIDS as the protection afforded will have to be determined on a case by case basis. 
An inquiry into whether differentiation has occurred will have to take place. If there has been none, the whole issue falls away. But if there has been differentiation, it is necessary to determine if it is 'unfair' discrimination. Harsken para [47] at 1509B-C. 
The 'unfairness' of the discrimination is determined in the Courts' view with primary reference to the impact which it has on the complainant. In this regard the court ought to be mindful of the underlying importance of the effect of the discriminatory conduct on the complainant's dignity. 

Harsken para[50] at 1510A-E 
Factors to determine the fairness of the discrimination include: 
· the complainant's position in society and past suffering from patterns of disadvantage whether the ground of discrimination is specified or not; 
· the nature of the provision and the purpose sought to be achieved by it, and 
· having consideration for the first two factors mentioned, and any other relevant factors, to what extent the rights or interests of complainants have been affected and whether their fundamental human dignity has been impaired or constitutes an impairment of a comparably serious nature. 

Harsken para [51] at 1510F-1511C. 
If the above analysis shows that unfair discrimination has occurred, then the limitation provisions of the Constitution are applied. In dealing with the limitation test the perspective is shifted from the impact on the adversely affected complainant, to the rationale for the measure having that result. 

According to Goldstone J, "... (t) his will involve a weighing of the purpose and effect of the provision in question and a determination as to the proportionality thereof in relation to the extent of its infringement of equality." (Harsken para [52] at 1511D-EI). 
It is apparent that a static and formalistic interpretation of the Constitution is not envisioned in the Constitution itself. As is apparent from newly passed legislation like the Employment Equity Act and the Medical Schemes Act, new grounds which do not appear in Section 9 (3) of the Constitution, can and should be inserted into legislation. This is in order to extend fundamental rights and freedoms to those previously excluded. In this respect let us look to the following: 
Medical Schemes Act 131 of 1998 Registration as a Medical Scheme 
(e) the medical scheme does not or will not unfairly discriminate directly or indirectly against any person on one or more arbitrary grounds including race, gender, marital status, ethic or social origin, sexual orientation, pregnancy, disability or state of health. 

Employment Equity Act 55 of 1998 
6. "No person may unfairly discriminate, directly or indirectly, against an employee in any employment policy or practice, on one or more grounds including race, gender, sex, pregnancy, marital status, family responsibility, ethic or social origin, colour, sexual orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture, language and birth". [s6(1)] 

No. 84 of 1996: South African Schools Act. 1996. 
"Preamble 
..................a new national system for schools which will redress past injustices in educational provision, provide an education of progressively high quality for all learners and in so doing lay a strong foundation for the development of all our people's talents and capabilities, advance the democratic transformation of society, combat racism and sexism and all other forms of unfair discrimination and intolerance, contribute to the eradication of poverty and the economic well-being of society.............. 
Admission to public schools 
5. (1) A public school must admit learners and serve their educational requirements without unfairly discriminating in any way. 
National Policy on HIV/AIDS, for learners and educators in public schools, and students and educators in further education and training institutions.(31) 

NON-DISCRIMINATION AND EQUALITY WITH REGARD TO LEARNERS, STUDENTS AND EDUCATORS WITH HIV/AIDS 
3.1 No learner, student or educator with HIV/AIDS may be unfairly discriminated against directly or indirectly. Educators should be alert to unfair accusations against any person suspected to have HIV/AIDS. 
3.4 To prevent discrimination, all learners, students and educators should be educated about fundamental human rights as contained in the Constitution of the Republic of South Africa, 1996. 
(our emphasis) 
Despite some sector specific protections for PLWHA's the explicit inclusion of HIV as a stated ground of protection under legislation (the Bill) designed to promote equality would be a significant step towards the protection of the equality and dignity of people living with HIV \ AIDS. It would also contribute significantly to the fostering of openness and acceptance of people with HIV \ AIDS within our society. 
The Bill must recognise that wide spread documented discrimination occurs in respect of grounds other than those listed in the Constitution. Legislators should not be precluded from providing explicit protection on grounds other than those listed in the Constitution. In taking an approach that does not list grounds other than those in the Constitution, non- listed grounds in the Bill are consequently given less weight, emphasis, advantage and protection than listed grounds. 
The preamble to the Bill particularly focuses on race and gender discrimination and inequalities brought about by apartheid. HIV \ AIDS infection in SA is inextricably linked to race and gender dynamics in our country. What makes black women in particular vulnerable and susceptible to HIV infection is their gender, race and position in society. HIV \AIDS discrimination is often tied in with race and \ or gender discrimination. It is time for the legislators to address this intersection in a meaningful way, that is, not relegating HIV \ AIDS to the category of 'any other recognised ground'. 
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AMERICAN CHAMBER OF COMMERCE IN SOUTH AFRICA

17 November 1999

SUBMISSION TO THE AD HOC JOINT COMMITTEE OF PARLIAMENT ON THE PROMOTION OF EQUALITY OF PREVENTION OF UNFAIR DISCRIMINATION BILL, NO. 57 of 1999.

Before making our submission, calling for amendment to the above proposed legislation, perhaps we may give a short background to the American Chamber of Commerce in South Africa, or AmCham SA, and the part it plays in the daily life of all South Africans.

AMCHAM  SA – WHO IS IT?
The American Chamber of Commerce in South Africa (AmCham) was formed in 1977 as a non-profit association of US companies, with investments in South Africa and, also, of South African companies with US interests.  As such, it represents over 200 members, who employ more than 125,000 people in South Africa. AmCham’s investment base is over R14 billion, since 1994, with five of the top 15 foreign investors in South Africa being American corporations.

Of this membership base, 70% of companies are local subsidiaries of US companies; 15% are South African companies with strong US ties (such as sole agents, distributors, or with US equity participation or management control); and 15% of members are purely South African companies. As a matter of interest, collectively, our members spend over R500 million annually on matters of social responsibility and community development, either directly related to training or to education.

AmCham’s members span the broad cross-section of the South African economy with interests in banking and insurance, retailing, advertising and marketing, liquid fuels and chemicals, information technology, tourism, training, automotive manufacturing and telecommunications It is therefore a daily player in South African current affairs. 

THE EQUALITY BILL
Having regard for historical background of racial intolerance in South Africa and the real need for intervention to address the massive inequalities that result in all forms of endeavour in, the American Chamber of Commerce in South Africa endorses the need for such legislation as the Promotion of Equality and Prevention of Unfair Discrimination Bill.  However, it would see this Bill finally legislated in an improved form to meet its intentions described in the Preamble. At the present moment, it is AmCham’s contention that the proposed Bill is too all-embracing and has many legal ramifications for business, probably unintended.

However, the Civil Rights Acts of 1964 and 1991 in the USA give testimony to our support of the need for such legislation, which US laws are far more specific than any similar legislation in the United Kingdom, Europe and elsewhere. Each State has its own legislation to support the overall Federal law on the subject and, in the State of Georgia, for example, fines for the individual for serious offences can reach R70, 000 and minor offences R35, 000. In the case of South Africa, where our members reside and do business, we therefore accept the need for such legislation

AMCHAM REJECTS THE NOTION THAT INNOCENCE MUST BE PROVEN
AmCham is therefore in agreement with the statement made at the recent briefings to the Ad Hoc Portfolio Committee, inasmuch that achievement of equality must be the main aim of any such legislation. We note, however, that the Bill exceeds the powers of such legislation elsewhere in the world and specifically points to various areas where discrimination exists, describes or gives examples of descrimination and gives examples of what will and will not be acceptable. This is not adviseable in AmCham’s view.

What is not acceptable to the American Chamber of Commerce in South Africa is the fact that Chapter 3, Section 45 (Burden of Proof), would appear to be in direct contravention of the same Constitution which this Bill is intended to complement. We suggest that this be re-worded.  This section clearly indicates that at the commencement of any proposed equality court proceedings, a respondent would be presumed guilty until such time as the respondent could subsequently prove innocence. For such issues to rest upon the defendant, not the claimant, (including the difficulties of such matters as quantitative descriptions of unfairness and unreasonability), are in contravention of the norm and clearly against the spirit and the wording of the Constitution.

Whilst AmCham agrees that no person in South Africa may discriminate, we cannot accept that it is the intention of this proposed legislation to exceed constitutional protection of liberties. Certainly, as far as the American Chamber of Commerce is concerned, by not challenging this matter as being in conflict of the Constitution, the alternative would be to allow a particularly bad signal to emerge as far as an equitable business-trading climate for our members is concerned.

Finally, it is AmCham’ s observation that this Bill, as it is proposed, will increase the administrative burden on business and further contribute to the perception of the “hassle factor” in doing business in South Africa; the growing perception that the amount of bureaucratic “red tape” for businesses to operate is growing daily.

CONSEQUENTIAL ISSUES
Whilst we would support the conviction of any proven offender, the possibilities of “opportunistic” claims against business would seem inherent in terms of the current wording. We therefore call for a revision of this portion of Chapter Three, which in our view, is unfair, unreasonable and would seem to be unconstitutional as well.

The already overloaded judicial structures are attempting to handle existing criminal and civil matters under extreme pressure. By this proposed law, and in addition to their present duties, the courts will be asked to act as Equality Courts as well. The “overload” situation could well worsen in our view.

Obviously, where a case is brought against an employer that is frivolous, time wasting, malevolent or undertaken so to gain trading advantage, much costly litigation will be incurred in order to prove innocence against an “opportunistic” claimant. This will be because of an overriding need to protect business image, integrity and reputation in the working environment. 

Great quantities of valuable time, resources and funds will have to be diverted to protect against such “opportunistic” threats, simply because of the fact that all respondents will be “guilty before proven innocent”. One should bear in mind that that the threat against business to revoke a business license is, in business terms, a capital sentence, akin to a “death sentence”. Any claim or threat cannot therefore be disregarded or taken lightly, any more than the subject matter itself.

BUSINESS AND SELF-REGULATORY PRACTICES
It concerns the American Chamber of Commerce deeply that that the provisions of this Bill are aimed at the wider public and will attempt to overide regulations already set up within business on matters of professional ethic and morality. Bill No 57 of 1999 will therefore attempt to do what is already well covered, for example, by the Advertising Practices Standards Code, and which is strictly adhered to and much respected throughout the communications industry.

In repeating our opening comments, that we feel that the proposed Bill should be more focused and narrower in its application since there is much legislation in place already which addresses aspects of the broad subject of unfair discrimination in many fields of endeavour.

Wherever possible, American Chamber of Commerce would recommend that State legislation on general business issues does not get involved in such matters and leaves this to specific self-regulatory processes within the business structure. For an Equity Act, with its equity courts all over the country, to be the daily point of reference for all issues regarding racial bias in commercial and advertising communications would be absurd in our view. This is bearing in mind that we are aware that most of industry takes a particularly harsh view on racial bias in advertising, a subject which is self-defeating when it comes to sales of products.

In this area, we suggest that the sphere of business and commercial communications in the advertising and marketing contexts are specifically excluded. They should, in our view, be left to the relevant industries to police as before. Alternatively, to meet any constitutional requirement which is highly debateable, a specific Bill could be drafted for commercial speech, produced in conjuction with that industry, to ensure the force of law behind their own practices.

CONCLUSION 
In accepting the need for this legislation we call upon members of the Committee to alter the wording of the Bill in these areas, so that it would appear to be in terms of the Constitution; the same Constitution that is calling for its enactment.

LUANNE GRANT (Mrs)
EXECUTIVE DIRECTOR
AMERICAN CHAMBER OF COMMERCE IN SOUTH AFRICA

Banking Council
THE BANKING COUNCIL SUBMISSION ON THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION

The economy and financial life of a country depends to a large extent on the viability and soundness of its banking system.  In a market-based economy, banks accept deposits, which are expected to be repaid in full, either on demand or at their due term.  These deposits enable banks to play a major role in the allocation of financial resources, through intermediation between depositors of surplus funds and would be borrowers who require funds.  

Intermediation can only be effective if banks are able to make regular sound judgements based on objective commercial principles and criteria, about the ability of various borrowers to repay loans extended to them. In order to enhance the quality of such judgements, sound banking practice requires banks to:

·develop banking products and services for appropriate customers, markets and segments,

·set up credit scoring systems,

·develop well defined risks management systems, structures and procedures,

·develop lending criteria and appropriate and effective credit control mechanisms

·Set up information databases on their customers. 

The appropriate use of these and other sound banking tools and mechanisms removes bias and prejudice in the banking system and ensures that choices on services, customers and products are made solely on objective commercial principles and criteria. The banking industry in its Code of Banking Practice (effective from 3 April 2000), which has been negotiated with consumer bodies and the Departments of Finance and Trade and Industry, already commits banks to ensuring that their customers are not discriminated against on the basis of race, religion, age, pregnancy, marital status, sex, gender, sexual orientation, ethnic or social origin, disability, colour, conscience, belief, culture, language and birth. These factors will only become relevant if they have a commercial implications or in respect of special product or service offering designed for all members of a particular target market group.    

The Bill as is currently formulated would preclude banks from using appropriate systems and mechanisms to arrive at sound judgements on the provision of banking services and products to appropriate customers, markets and segments, based on objectives commercial principles and criteria. While we fully support that discrimination in the provision of banking services and products should be outlawed, we believe that the Bill should not remove a bank's prerogative to use its staff 's expertise and experience and other appropriate tools, to make proper choices about its customers, services and products. The Bill should therefore be amended to provide a defence for credit criteria, products and services that are based and applied solely on commercial principles and criteria.

It is therefore, our submission that the "Defence to claim unfair discrimination" in Chapter 3, section 43, should be broadened to include in section 43 (2) which deals with factors to be taken to account in deciding where the Act or omission is reasonable and justifiable in the circumstances, "The application of objectives commercial principles and criteria in selling or providing goods, service and facilities in a free market economy". 

We believe that this amendment will do away with prejudice and discrimination, while allowing banks to use appropriate tools and mechanisms to make the right choices about their customers, services and products.

Bham, M
M Bham: Legal Advisor 

15 NOVEMBER 1999

The principles underlying the bill and the rights, which it seeks to promote, are to be welcomed. However, I do have the following comments.

1. I note that the bill seeks to criminalise a range of conduct by persons that may be discriminatory. However no provision is made for sanctions or the type of sentence that may be imposed for such conduct. I submit that this should be contained in the body of the legislation and not in regulations as it is a substantive part of the legislation and persons must be made aware of the possible sanctions.

2. I do not think that criminalising unacceptable social conduct will lead to a reduction of such conduct, and that this is the most effective manner of outlawing such conduct. Race and racial discrimination is unfortunately a fabric of our society and will continue to be practised by those opposed to our democratic state.

3. I have a serious problem with the concept of equality courts. In the first instance our courts and judicial officers are so overburdened with serious criminal offences that it is difficult to see how they will cope with additional duties. Secondly judicial officers are not trained to deal with such issues, and will not therefore be able to adjudicate such cases fairly and competently.

4. Instead of seeking redress by way of criminal proceedings, should consideration not be given to administrative adjudication. The advantages of such adjudication are:
(a) persons other than judicial officers or lawyers may be appointed to assist
(b) remedies would be cheaper and speedier
( c)alternative dispute resolution procedures may be used as mediation and arbitration in labour, employment and other disputes
(d) such remedies would be more accessible to the public and more user friendly.

I would therefore propose that the committee considers this approach to addressing violations rather than the judicial route. The existing Human Rights Commission if beefed up with further resources may well be able to perform these functions and play the role of the adjudicator.

I think that this bill and the rights it seeks to promote are intrinsically related to the open democracy and administrative processes and remedies would be more effective in promoting the constitutional rights of citizens.

Please note that the views expressed herein do not reflect the views of the provincial government.

Black Sash
THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL

SUBMISSION BY THE BLACK SASH

Introduction
This submission deals with the following aspects of the Bill :
1.	Guiding principles
2.	“Prohibited grounds” of discrimination
3. 	The definition of “unfair discrimination” 
4. 	General prohibition of discrimination
5. 	Prohibition of race, gender and disability discrimination
6.	A defence of “fairness”
7.	Discrimination in specific sectors
8.	Promotional  measures
9. 	Vicarious liability

1.	Guiding Principles
S.4 contains a  number of clauses referred to as “guiding principles”.  The status of these principles is, however, unclear as in our view they could be arguably be interpreted as  amounting to positive obligations. If this is the intention behind the clauses then we propose this be made clear.  

In such case, we would question the desirability of, in particular, s.4(2) which provides that the State and non-governmental service providers must within their available resources provide legal assistance to victims of unfair discrimination.  Whilst we believe that non governmental organisations have a valuable role to play in the provision of legal advice to those who cannot afford to pay for it and should be encouraged to do so where possible  we anticipate difficulties with enshrining such an obligation in statute.  Many non governmental service providers may have no previous experience of providing legal assistance. Would they be expected to comply? What are “available resources”?  We also anticipate difficulties in terms of potential negligent advice given by organisations in an attempt to comply with the obligation.

If the intention of these clauses is to set out a general principle then we recommend the provisions be integrated into the preamble.

2.	“Prohibited grounds” of discrimination
2.1	“Any other recognised ground”
We are concerned that the inclusion of “any other recognised ground” in the current definition of “prohibited grounds” could potentially include any ground of differentiation.  We believe this definition, which is fundamental to the ambit of the legislation, should be as clear as possible.  We therefore propose the removal of the phrase “any other recognised ground”. 

The wording of both the Constitution and the Bill is arguably still open ended as the list of grounds in both are prefaced by the term “including”.  This suggests that the list of prohibited grounds may be extended to include other grounds by implication and raises the question of whether such grounds must be analogous with the grounds expressly included.  The common theme of all of the grounds is that they describe human attributes which affect human dignity as set out in s.10 of the Constitution and this is recognised in the jurisprudence of the Constitutional Court (see, for example,  President of the Republic and another v Hugo, 1997 (4) SA 1 (CC) @ para 41 and Prinsloo v Van der Linde 1997 (3) SA 1012 (CC) @ para 33).  Respect for human dignity is also referred to on a number of occasions in the preamble and we believe it is central to the purpose of the legislation. 

We therefore propose the following wording to complete the definition “any other ground that has the potential to undermine the human dignity of a person or group or to cause or perpetuate disadvantage”. 

In addition, we also support the express inclusion of the following into the list of prohibited grounds :  

2.2 	HIV status
In contrast to the previous draft the current Bill prohibits discrimination on the grounds of HIV and AIDS status only in relation to the provision of insurance services (see 7.2).  Whilst we accept that it may not be appropriate for persons suffering from AIDS to be brought within the ambit of the Bill as a whole we believe that there is an important distinction between AIDS and HIV status.  We are  unclear as to the reasoning behind limiting protection of persons with HIV status to the provision of insurance but we believe that it is unacceptable to discriminate against any person in any way on the grounds of HIV status.  We therefore propose that HIV status should be expressly included as a prohibited ground.  

This proposal is supported by reference to s.6 Employment Equity Act 1998 which specifically includes “HIV status” as a prohibited ground for discrimination in the workplace.  S.46(3) of the Bill states that no proceedings may be issued under the Bill in relation to unfair discrimination in the employment sector if the issues in question are regulated by the Employment Equity Act. The effect of including HIV status in the Employment Equity Act and not this Bill is that individuals would be protected from discrimination on the grounds of HIV status in the employment sector only. We submit that the inclusion of persons of HIV status in the Employment Equity Act and their exclusion from the major provisions of this Bill, including the sector on employment, is inconsistent and potentially unjust.

2.3	Family status and responsibility
We believe that “family status and responsibility” be included in the list of prohibited grounds.  This ground is particularly important in protecting against discrimination based on the perception of a person’s family status and, we believe, is important in the move towards elimination of prejudicial behaviour based on stereotypes. 

2.4	Nationality
We note that nationality has been removed from the list of prohibited grounds in the current draft of the Bill. 

The question of the extent to which Constitutional rights extend to non nationals is complex. Even if there is no clause in the Bill preventing unfair discrimination on the grounds of nationality it does not, in our view,  automatically follow that a person will be able to discriminate legitimately against any person who is not a South African national. 

The right to equality as set out in the Constitution applies to “everyone” (s.9(1)).  S.9(4) specifically provides that “No person may unfairly discriminate against anyone on one or more  grounds including...” (our emphasis).

In Balord and other v University of Bophutswana and Others 1995 (2) SA 803 it was held that the term “every person” in the Interim Constitution included both citizens and non citizens. It is arguable, if the matter were to be challenged before the courts, that the right to equality in s.9 of the Constitution would be interpreted in line with such caselaw.  This is particularly so as the prohibited grounds set out in the Constitution are open ended.

Furthermore, both the Constitution and the Bill are to be interpreted in accordance with international law.  Article 26 of the International Convention of Civil and Political Rights, to which South Africa is a signatory, specifically includes national origin as a prohibited ground of discrimination. In Larbi Odam and Others v Member of the Executive Council for Education (North West Province) and Others, 1997 (12) BCLR 1655 (CC), the court held that citizenship was an unspecified ground of discrimination.

If the courts hold that the prohibited grounds should include nationality the question is then whether the s.36 limitation can justify any form of unequal treatment. It is established jurisprudence that the s.36 limitation cannot apply to exclude a class of people from a Constitutional right on the grounds of a set of criteria such as nationality per se.  There must in addition be some justifiable circumstantial and factual reason entailing a consideration of  the factors set out in s.36(1)(a-e). It “involves a weighing up of competing values and ultimately an assessment made on proportionality” (S v Mkawanyane and Another 1995 (3)SA 391 (CC)). 

This weighing up exercise would be a matter for the courts. In a regulation limiting the right to appointment as educator to South African citizens was inconsistent with s.8(2) of the Interim Constitution (equivalent to the current s.9(3)) and had no valid justification in terms of s.33 (equivalent to the current s.36).  The regulation was therefore declared invalid. The court had regard to the fact that non citizens are a minority with little political influence and that citizenship is a personal attribute over which one has relatively little control.

Notwithstanding the decision of the court in Larbi, we do believe that there are limited circumstances where it is reasonable and justifiable for South African nationals to be given preferential treatment and this is supported by international law on the issue.  The Human Rights Committee established under the auspices of the International Convention on Civil and Political Rights has also held that differentiation which is reasonable or objective does not amount to discrimination in terms of Article 26 of the Convention (General Comment 37 United Nations, New York 1989 paragraph 7). 

We therefore believe that it would be preferable to expressly include non nationals in the legislation, acknowledging their prima facie right to equal treatment but qualifying this right by the defence set out at s.43 of the current Bill.  The advantage of  this approach is that the factors set out in s.43 are far more clearly delineated and comprehensive than those in the general s.36 limitation and in our view leave far less to the discretion of the judiciary if challenged.

2.5	Refugee status
We also propose that refugee status be included as a specific, prohibited ground.   S. 27(2) Refugees Act No 130 of 1998 states that :

“A refugee ... enjoys full legal protection, which includes the rights set out in Chapter 2 of the Constitution...”. 

The right to equality which this Bill enshrines is contained at s.9 of the Constitution which falls within chapter 2 and it follows that this right therefore extends to refugees.  It is our view  that the inclusion of refugees as a prohibited ground would not increase the existing rights of this group in any way, it would simply reflect their current rights and bring them formally into the framework of the legislation, including the s.43 defence.  
It may be argued that prohibition of discrimination on the grounds of citizenship would encompass refugees however we would argue that refugee status is a distinct category and that there may be instances of discrimination between, for example, a permanent resident and a refugee.  To avoid such possibility we propose the express inclusion of refugee status.

3.	Definition of “unfair discrimination”
3.1	A Single Definition
We propose that the current definitions of various forms of discrimination (unfair discrimination, race discrimination, gender discrimination, disability discrimination, pregnancy discrimination, discrimination in relation to employment) be replaced by a single definition of discrimination to apply to all grounds and sectors.

The definitions of discrimination in the Bill are inconsistent with one another and this creates potential for confusion where, as is likely in many cases, discrimination is pleaded on alternative  grounds.  A complainant would have to satisfy different tests for each ground. We consider it undesirable to have different standards of discrimination for different grounds.  

In addition, we are concerned that this would make the legislation inaccessible to many of those whom it is intended to protect. We believe that the use of a single, comprehensive definition, to apply to all forms of discrimination, would achieve far greater certainty in terms of what behaviour amounts to discrimination on any ground and would be more easily comprehensible to lawyers and laymen alike. 

3.2	 “Unfair discrimination” or unfair “discrimination
We propose that the current definition of “unfair discrimination” be replaced by a definition of “discrimination” which is subject to the concept of fairness. 

As currently drafted, any act or omission which causes an unjust or unfair disadvantage to a person or group of persons on one or more of the prohibited grounds is  automatically “unfair discrimination” which is then subject to a defence where the act or omission is “reasonable and justifiable in the circumstances”. This effectively creates a three stage test : is there discrimination? Is it unfair? Is it reasonable and justifiable? This could lead to something of an anomaly where  an act or omission may be held to be “unjust” or “unfair” and at the same time “reasonable” or “justifiable”. The distinction between “justness/fairness” and “reasonableness/justifiability” is problematic and appears to be an artificial one. As is pointed out by Janet Ketridge in Chaskalson et al “Constitutional Law of South Africa”, 1999 (amended 1999) (14-43) :

“The paradox inherent in the notion of justifying irrationality or unfairness is apparent. It is difficult to think of situations in which arbitrary distinction or an example of unfair discrimination will be held to be justifiable in a democratic society based on freedom and equality.”.  

The difficulty is illustrated by the decision of the court in S v Ntuli 1996 (1) SA 1207 (CC) @ para 25 where Didcott J found that the infringement of the right to equality by s.309 Criminal Procedure Act 1977 was neither reasonable nor justifiable in a democratic society.

In addition, s.(xxvi)(ii) and (iv) of the definition of “unfair discrimination” also requires consideration of what is “reasonable”.  This means that reasonableness could potentially be considered twice, firstly when establishing whether unfair discrimination has taken place and secondly when considering the defence.

We appreciate that the current structure of the definition arises out of an attempt to reflect precisely the language of s9(2) and s.32 of the Constitution. However, although s. 9(2)  refers to the protection of persons disadvantaged by “unfair discrimination” this implicitly suggests that there can exist forms of discrimination which are not unfair. We propose that the more logical approach should therefore be a two stage test determining, firstly, whether any form of discrimination has taken place on any of the prohibited grounds and, secondly, whether such discrimination is “fair”.  It is our view  that reasonableness should only be considered as part of the defence of fairness (see 6). 

This approach finds further support from the jurisprudence of this country in the interpretation of unfair discrimination. In Harksen v Lane NO and Others (CCT 9/97, 7Oct 97) the court explained unfair discrimination in terms of s.8(2) of the Interim Constitution as follows : 

“The determination as to whether differentiation amounts to unfair discrimination under section 8(2) requires a two stage analysis.  Firstly, the question arises whether the differentiation amounts to “discrimination” and, if it does, whether, secondly, it amounts to “unfair discrimination”.  It is as well to keep these two stages of the enquiry separate.” 

The approach also finds support in the comparative legislative provisions of other countries. 

3.3	Harassment
3.3.1	General definition
The current draft of the Bill includes a general definition of “harassment”, together with separate definitions of “harassment on the grounds of race” and “sexual harassment”.  We support the inclusion of harassment as a component of the general definition of discrimination as we believe that there may be instances where it is difficult to separate behaviour which constitutes harassment from discrimination. 

The general definition of harassment is wide ranging. The definitions of sexual and racial harassment are more specific.  Neither, however, appears to tie in specifically with the general definition.

3.3.2	Sexual harassment
We propose that the definition of sexual harassment be amplified to cover situations where behaviour is based on perception or stereotype. 

3.3.3	Racial harassment and hate speech
In relation to racial harassment, the current definition appears to relate particularly to hate speech and we propose that this is an issue on which protection should be granted on all grounds if it is to be granted on the grounds of race.  The prohibition of advocacy of hatred is included in s2(a)(vi) as an object of the Bill and we therefore propose that a separate provision be included in the Bill dealing with hate speech.

We propose the following wording :

i)	No person may engage in any act or omission which directly or indirectly has the effect 	of inciting war or hostility, hatred, harm or imminent violence towards a person or group of persons and which is based on :
a)	one or more of the prohibited grounds;	
b)	that person or that group’s actual or presumed association with another person 		who may be identified by any of the prohibited grounds;
c)	a characteristic that applies generally to persons who are identified by any of the 		prohibited grounds;
d)	a characteristic that is generally attributed to persons who are identified by any 		of the prohibited grounds.

ii)	A person who fails to take steps to prevent or end an act or omission referred to in 	subsection (i) above shall be treated as having carried out the said act or omission.

This clause would, of course be subject to the s.43 defence.  We recognise that such a provision must not infringe the right to freedom of expression as provided in s.16(1) of the Constitution.  However, s.16(1) is qualified by s.16(2)  which excludes propaganda for war, incitement of imminent violence or advocacy of hatred constituting incitement to cause harm. We believe that it is justifiable in terms of s.36 to subject the right to freedom of expression to acts which incite “hostility”, the final element in the proposed definition which is not mentioned in s.16(2).

The question of whether there should be another definition of racial harassment is, however, problematic.  We recognise the importance of prohibiting racial harassment and believe that the provisions relating to the prevention of racial harassment should be equally as strong as those relating to sexual harassment. However, we believe that there is a difference between the type of conduct which amounts to sexual harassment and that which constitutes racial harassment.  Sexual harassment can stem from perceptions and stereotypes which are not necessarily of a sexual nature.  Racial harassment, on the other hand, is conduct or behaviour directly related to an individual’s race, as set out in the general definition of harassment.

We are satisfied that racial harassment is adequately covered in the general definition of harassment and for this reason we do not believe there is a need for a separate definition of racial harassment.  The argument in favour of having a separate one would appear to rest largely on the view that it creates an imbalance not to.  The counter argument, which we believe is more persuasive, is that a separate definition which adds little to the general definition risks creating unnecessary confusion.

3.3.4	Defence to finding of harassment
We believe that there can be no defence to a finding of harassment on any ground and suggest the general defence be qualified as follows :

“Provided that conduct which amounts to harassment on any of the prohibited grounds is, per se, unfair.”

4.	General prohibition on discrimination
We propose the general prohibition of discrimination should expressly include the State as well as individuals as a direct reflection of s.9(3) of the Constitution. 

5.	Prohibition of race, gender and disability discrimination
5.1	Separate sections
“Racial discrimination”, “gender discrimination” and “disability discrimination” are each separately defined and include concepts specific to each. We have already outlined the reasons why we support a single definition of discrimination to apply to every form. 

We support the inclusion of separate sections on the above three forms of discrimination not as another means of defining each but as a way of setting out issues specific to each.  We believe that in this way these sections would serve a useful purpose but we believe that care needs to be taken to ensure that each of the three sections  is developed in a similar manner.

5.2	Disability discrimination
There is currently no definition of “disability” and this must be addressed.  

We recognise the difficulties inherent in reaching a satisfactory definition of “disability” and we believe that this is a matter on which extensive consultation should take place with all relevant disability bodies.  As our experience of issues relating to this sector of the community is limited we make no recommendations in this respect.  We would, however, recommend that definitions from other jurisdictions are studied and, in particular, the definition provided by the World Health Organisation.

We believe that this is an area which would benefit from a close examination of comparative legislation in other jurisdictions, particularly given the difficulties experienced by other jurisdictions in interpreting issues relating to the definition of disability (should this take account of corrective measures? does it extend the ability to carry out daily activities? should it be confined to an individual’s ability to work? if so, what sort of work?). The nature of “reasonable adjustment” is another issue which has generated much caselaw in other jurisdictions (how far should  an individual be expected to go in making adjustment for someone who is classed as “disabled”?).

The Parliament of England and Wales passed the Disability Discrimination Act in 1995 and, recognising some of these difficulties,  produced a Code of Practice accompanying the Act which sets out guidance on some of these questions and which demonstrates the complexity of the issue.   An extract from the Code dealing with “reasonable adjustment” is attached at 1.

The Committee may wish to make provision for further regulations in relation to the prevention of disability discrimination.

6. 	Defence
6.1	Fairness
We outlined at 3.2 our proposal that the current defence that an act or omission is “reasonable and justifiable” in the circumstances be replaced by a defence of fairness.  
The terms “reasonable” and “justifiable” mirror  the language of the Constitution.  However, in terms of unfair discrimination we believe it is logical for the test to be whether a  particular form of discrimination is “fair”.  In determining what is or is not fair regard should be had to those factors contained within the current defence of s.43, namely factors which determine what is reasonable and justifiable in terms of s.36 of the Constitution. 

We do not believe that the terminology will affect the nature of the defence as we propose that the same factors, namely those contained in the current s.43 (with minor amendments), be taken into consideration

We also propose that the current ss.43(3) and (4) be incorporated as an additional factor in s.43(2) as the effect of the current provision is that the test of “unreasonable hardship” overrides the factors set out in s.43(2).

6.2	Burden of Proof
It follows from the above that once a complainant makes out a prima facie case of unfair discrimination in terms of the Act the burden of proof shifts to the respondent to prove either  that the discrimination was not based on one or more of the prohibited grounds or that the discrimination is fair in terms of the defence.

This approach to the burden of proof mirrors s.11 Employment Equity Act which provides :

“Whenever unfair discrimination is alleged in terms of this Act, the employer against whom the allegation is made must establish that it is fair”

7. 	The prohibition of discrimination in specific sectors
7.1 	Code of practice
The provisions relating to discrimination in specific sectors (Chapter 2, Parts C-L) are inconsistent and could overlap in certain sectors.

We are particularly concerned with Parts G and H which relate to the provision of pension and insurance services.  Specifically,  Part G prohibits discrimination against any person in the provision of insurance on the basis of HIV or AIDS status.  This is significant as HIV/AIDS status is no longer included in the list of prohibited grounds nor is it referred to in any other section (see 2.2 for our submission that HIV status should be included as a prohibited ground).  Part H differs more in terms of terminology (see 7.3).

Clause 3(5) of the Bill provides that the specific sectors are non-comprehensive and we understand they are included by  way of illustration of the types of discriminatory behaviour the Bill is intended to cover.  We recognise that this is an important aim. However, we believe that the sections are of limited value as currently drafted as many add little more than a reiteration of the general prohibition and would be strengthened by a more in depth process of consultation with the relevant sectoral bodies.

We therefore propose that the sections on discrimination within particular sectors be removed from the main body of the legislation and contained in a separate code of practice to be formulated in a specified timeframe and in consultation with civil society. This would enable proper consultation so that a comprehensive set of guidelines can be developed and has the further advantage that it would be easier to amend to reflect changes in society.

However, it follows that if this proposal is accepted then all the rights set out in these sections must be covered by the general definition of “discrimination” on one of the prohibited grounds.  Specifically, HIV status must be included as a prohibited ground or the protection provided to those with HIV status in the Bill would be lost.  

7.2	Insurance
Should the proposal to include HIV status as a prohibited ground not be accepted then the sector provisions, and specifically that relating to the provision of insurance services, should be retained in the main body of the Bill. 

If that is the case we would comment as follows.

1. “Insurer” : we are unclear whether the phrase “or makes available” in this definition is intended to include agents but propose that for the avoidance of doubt agents are expressly included along with any other person who makes available insurance policies.

2. S.26(c) : refers to “the provision of benefits, facilities and services related to insurance” and we believe that this may be too vague.  For the avoidance of doubt we suggest this clause is clarified.

3. S.26(d) : although we are strongly in favour of the inclusion of persons of HIV status into this section (and into the Bill as a whole) we have set out at 2.2 above the distinction we make between persons of HIV and AIDS status. Furthermore, the phrase as currently drafted is unclear and we suggest it should be broken down into separate sections as follows :

“d)	any act or omission referred to in subsections a, b and c above in relation to persons 	solely on the basis of HIV status

e)	any other policy or practice in relation to the provision of insurance policies which 	has the direct or indirect effect of discriminating against any person on one or more of 	the prohibited grounds.”

7.2     	Pensions
The language of this provision does not reflect the language of all other sectors.  We assume this is to accommodate reference to the deadline for implementation of the provision. We suggest that in the interest of clarity it would be desirable for the language of all sectors to mirror one another so far as possible.

Furthermore, it is  unclear from the section as currently drafted who is to be responsible for any discrimination in terms of this section.  We therefore propose the following addition to the definitions :

“Pension provider” means a person who arranges or makes available retirement funds or applies retirement rules to others 

In addition, we propose the following amendment to the main body of this section.  The wording mirrors the language of Part G :

“The Minister responsible for pensions must, by notice in the Gazette, determine a date after which the provisions of subsection [ ] below shall apply.

No pension provider may unfairly discriminate against any person in the provision of pension funds or in the  application or interpretation of rules in any manner, including the following :
a)	by refusing to provide or make available pension funds to any person;

b)	in the terms or conditions in terms of which or the manner in which pension funds or 	rules are provided, made available, applied or interpreted;

c)	in the provision of benefits, facilities and services related to pension funds

d)	in any other manner including any policy or practice in relation to the provision of 	pension funds or the application or interpretation of rules which discriminates against a person or persons on any of the prohibited grounds.”

As a general comment we note that in the majority of sectors there is a prohibition of unfair and unreasonable discrimination (see, for example, Part C s.14 and part D s.17) whilst in others the prohibition is limited to unfair discrimination (see part K s. 38(2) and Part H s.29(b)).  If the sectors are retained then this inconsistency must be addressed.  It follows from our submissions on the place of “reasonableness” as part of the defence that we believe that it should only be included at the latter stage. 

8. 	Promotional measures
We support the inclusion of promotional measures in the Bill as we believe that this is crucial to the removal of systemic unfair discrimination in South Africa.	

9.	Vicarious Liability
We note that the Bill makes no provision for the application of the principle of vicarious liability.  As currently drafted no “person” shall unfairly discriminate. “Person” includes juristic and non juristic persons.  Although it is likely that the Courts would apply the principle of vicarious liability in appropriate circumstances the issue is complicated in the discrimination context by the question of the knowledge of the employer and the stage at which he or she should be held liable.  

In the interest of clarity we therefore propose the inclusion of a provision similar to s. 60 Employment Equity Act.

British Chamber of Business
BRITISH CHAMBER OF BUSINESS IN SOUTHERN AFRICA
17 NOVEMBER 1999

The British Chamber is in support of the Constitutional requirement to have legislation in place, which prohibits unfair discrimination. However it believes that the bill in its present form exceeds its Constitutional mandate to meet the requirements of section 9(4) of the Constitution, is likely to be challenged in the Constitutional court, and to have such a seriously negative impact on the economy and the confidence of current and potential foreign investors as to impact on future investment and employment decisions.

Changes have been made to the Bill, such as the exclusion of certain grounds on which discrimination is prohibited. These are welcomed. Here are still numerous other provisions which, in the view of the British Chamber, could seriously hamper investment and economic growth and undermine the core principle of
equality before the law. Some are dealt with below.

- Its aim appears to be to not only to prohibit incidents of unfair discrimination, but to achieve ‘substantive equality’. 

- In doing so it fails to separate the fundamentally different concepts of discrimination, inequality and affirmative action. It creates a dual jurisdiction with existing legislation, such as the Employment Equity Act, and operational uncertainty.

- In addition, the chamber believes that ‘substantive equality’ is more likely to be achieved by ensuring an enabling business friendly investment climate, coupled with an improved regulatory environment in which investment will flourish.

- The Bill also provides as the only defence against a charge of unfair discrimination that of “unjustifiable hardship”. The Chamber believes that it is unreasonable to apply the concept of “justifiable hardship” in this context to a commercial environment. Business cannot, in order to avoid charges of unfair discrimination, be expected to in effect, induce unjustifiable hardships on themselves. The normal struggle to survive in an increasingly competitive global commercial enviroment is hardship enough.

-For the same reasons, the provisions of section 35 dealing with ‘unfair discrimination’ in partnerships is equally unacceptable. If “association” in section 34 includes companies and close corporations, the same objections apply.

- The Chamber believes that to encourage litigation in the granting of leases, insurance policies, retirement annuities, loans and other goods and services to white and black South Africans on the basis of, amongst other things, statistically estimated disparities takes the determination of business transactions out of the market, where transactions are normally determined by supply and demand, various other business variables, and the law of contract.
This will not so much outlaw racist behaviour as to unleash a destructive and unproductive attack onto a wide range of routine business decisions that have nothing to do with race.

- The Bill reflects an unfortunate trend in South African Law to reverse the normal onus of proof, and to place the burden of proof on the defendant to disprove his liability. The normal rule in civil litigation is for the plaintiff to prove the wrongdoing against which he claims compensation for the loss suffered.
This has already had the effect, in other labour legislation, of tying up inordinate amounts of management time to deal with what have amounted to be to date largely frivolous claims by employees against the employers. The vast majority of the claims, being settled in favour of the employers. The Bill is likely to further aggravate the situation, the major beneficiaries, once again, being lawyers and consultants.

- The obligation in the Bill, to disprove such allegations before Equality Courts, in which two lay assessors may be empowered to decide all questions of fact is also viewed with concern and is likely to introduce unwanted uncertainty into the business operating environment.

Conclusion
The Chamber believes that a Constitutional amendment is called for to extend the 4th February 2000 deadline to allow for proper consultation by all affected parties, and that legislation be drafted which is narrowly and unambiguously tailored to the prohibition of intentional discriminatory treatment on the grounds of race. It should be of a more general nature, simple, and easy to understand and implement. It should leave conduct in specific sectors to the appropriate legislation falling under the respective Ministries.

Business South Africa
BUSINESS SOUTH AFRICA

BACKGROUND ON BUSINESS SOUTH AFRICA
Business South Africa (BSA) is a confederation of the following nineteen employer and business organisations in the country:
·AHI (formerly the Afrikaanse Handelsinstituut)
·Agri South Africa (formerly the South African Agricultural Union)
·The Banking Council
· Building Industries Federation of South Africa (BIFSA)
·Chamber of Mines of South Africa (COM)
·Chemical and Allied Industries’ Association (CAIA)
·Foundation for African Business and Consumer Services (FABCOS)
·Life Offices’ Association (LOA)
·National Association of Automobile Manufacturers of South Africa (NAAMSA)
·Printing Industries Federation of South Africa (PIFSA)
·Retailers’ Association (RA)
·South Africa Foundation (SAF)
·South African Chamber of Business (SACOB)
·South African Federation of Civil Engineering Contractors (SAFCEC)
·South African Insurance Association (SAIA)
·South African Motor Industry Employers’ Association (SAMIEA)
·South African Petroleum Industry Association (SAPIA)
·Steel and Engineering Industries Federation of South Africa (SEIFSA)
·Sugar Manufacturing and Refining Employers’ Association (SMREA)

BSA represents by far the majority of mainstream business in the country and reflects the collective interests of its members on matters of economic and social policy. 

BSA represents the views of its members in the National Economic, Development and Labour Council (NEDLAC) and its representatives are members of all the NEDLAC structures.

BSA’s activities are not limited to the national arena, and the organisation is a member of the International Organisation of Employers (IOE) and the Pan-African Employers’ Confederation (PEC).  By virtue of its membership of the IOE, BSA is involved in the activities of the International Labour Organisation (ILO).

1.	Introduction
Business South Africa (BSA) recognises that the Promotion of Equality Bill derives from Section 9(4) of the Constitution that stipulates that “national legislation must be enacted to prevent or prohibit unfair discrimination”.  BSA is in full agreement with the spirit encompassed in Chapter 2 of the Constitution regarding the prohibition of unfair discrimination.

BSA is also fully supportive of the objects of the Act to give effect to:

·the letter and the spirit of the Constitution;
·the values of non-racialism and non-sexism contained in Section 1 of the Constitution;
·equal enjoyment of all human rights and freedoms by every person;
·non-discrimination as contained in Sections 9 and 10 of the Constitution;
·the prohibition of advocacy of hatred, based on race, ethnicity, gender or religion, that constitutes incitement to cause harm as contemplated in Section 16(2)(c) of the Constitution;
·preventing, prohibiting and providing for the redressing of unfair discrimination based on race, gender, disability and all other recognised grounds of unfair discrimination in line with international law;  and
·addressing the imbalances and inequalities existing in all spheres of life as a result of present and past unfair discrimination brought about by the apartheid system.

However, BSA has some serious concerns regarding the way in which the Bill gives effect to these objectives.  BSA stresses that it is not opposed to the prohibition of unfair discrimination in our society.  These objectives should be actively pursued.  BSA’s objections are directed at the economically unsustainable aspects of the Bill in its present form.

Certain aspects of the Bill will most certainly cause serious damage to the economy and investor confidence.  It will also substantively harm some sectors of the economy, in particular those relating to the financial infrastructure of the country.  Economic growth is the only manner in which South Africa will be able to address its problems of poverty, unemployment, crime and inequality.  Certain aspects of the Bill will undermine the ability of the country to grow economically and to attract local and international investors and would, therefore, not be in the best interests of the most seriously disadvantaged group - the unemployed.

South Africa will get the economy it legislates for.

In terms of the World Competitiveness Report, South Africa’s financial infrastructure is very sound and is highly rated in terms of international competitiveness.  This Bill will fundamentally undermine this competitive position, and will probably result in the financial sector becoming an obstacle to growth and competitiveness, rather than one of the leading dynamos for increased wealth of all citizens.  

2.	Major Points of Concern
BSA has identified nine major points of concern that it has with the Bill, as well as a number of other issues that require attention.  However, BSA might wish to raise further concerns when giving oral evidence.

2.1	Lack of consultation with organised business and with NEDLAC
There was no consultation with organised business, specifically BSA, regarding this Bill, in spite of the very significant impact of the Bill on the way businesses will be able to operate in South Africa.  The Bill was tabled in the National Assembly on 27 October 1999 and only three weeks were given for comments.  This is insufficient for organised business to properly consider, consult and obtain mandates. 

In addition, BSA feels strongly that the Bill should have been referred to NEDLAC prior to being debated in Parliament.  The reasons for this view are set out below.

In terms of Section 5 of the National Economic Development and Labour Council Act, Act No. 35 of 1994, NEDLAC is required to consider all significant changes to social and economic policy before it is implemented or introduced in Parliament.  It also stipulates that NEDLAC shall consider all proposed labour legislation relating to labour market policy before it is introduced in Parliament.  

The Bill regulates the right to equality in employment and contains a number of definitions and prohibitions relating to unfair discrimination in the workplace.  It also regulates the right to equality in relation to education, health care, land, housing, accommodation, insurance, pensions, clubs, professions, etc.

Given the general and particular aspects of society, the labour market and the economy affected by the Bill, it is believed that the Bill constitutes both labour legislation relating to labour market policy and also a significant change to social and economic policy.  It should, therefore, be considered by NEDLAC before being debated by Parliament.  This is a legal requirement.

BSA respectfully submits that Parliament might consider amending the Constitution to extend the 4 February 2000 deadline for the passage of this legislation to allow time for the Bill to be properly considered by all relevant stakeholders.  Alternatively, the Bill should be limited to the prevention or prohibition of unfair discrimination, which will meet the Constitutional requirements.

2.2	Scope of the Legislation
BSA is of the opinion that the ambit of the Bill is so broad that its worthy aims and objectives will be unattainable.  BSA argues that the Bill appears to go beyond what was envisaged in the Constitution and that its attempts to regulate virtually every sector of society in such specific detail are not possible to achieve or to implement.

BSA believes that it is inappropriate for this legislation to contain detailed stipulations regarding the prohibition of unfair discrimination in all these various sectors.  Each of these sectors is complex and subject to very specific legal, economic and social conditions.  In the field of employment, the stakeholders took years to develop the Employment Equity Act.  Each of the other sectors is equally, if not more, complex than the field of employment and BSA does not believe they can or should be regulated in the manner proposed in the Bill. 

In addition, the Bill could lead to South African society being entangled in endless and costly disputes about every possible kind of behaviour.  Legislation to promote equality and to prevent unfair discrimination should be clear, simple and unambiguous.

BSA is of the opinion that this legislation should be of a far more general nature.  BSA proposes that the Bill should not endeavour to list all the examples of unfair discrimination that might be found in each sector regulated by the Bill, but should endeavour to eliminate discrimination in more general terms.

Conduct in specific sectors would be more appropriately regulated by the various Ministers addressing issues of equality and unfair discrimination in the legislation that fall under their jurisdictions.  Sections 27 and 51(4) of the Bill are examples of the manner in which such provisions could be worded.  Each Government Department should look at its own legislation and amend these Acts to accommodate the sentiments expressed in the Constitution.  This is already, to a certain extent, taking place.  An example of this is the provisions in the Medical Schemes Act that specifically prevent schemes from unfairly discriminating against people with HIV / AIDS.

2.3	Discrimination, inequality and affirmative action not treated as distinct issues
There is a fundamental difference between discrimination, the elimination of inequalities and the implementation of affirmative action.  Each needs to be dealt with differently, which this Bill does not do.  The Employment Equity Act recognises the difference, where one Chapter of the Act deals with the elimination of unfair discrimination (with appropriate legal processes and penalties) and another Chapter with affirmative action and the elimination of inequalities (where the approach is more facilitative than punitive).

The failure to differentiate between these concepts has been built into the construction of the Bill, and will require substantial review to correct.  However, the most obvious example is that the definition of unfair discrimination includes the failure to “reasonably accommodate” disadvantaged persons and the failure to “remove barriers”, both of which are affirmative action concepts.

By attempting to eliminate inequalities, the Bill addresses the outcome of discrimination and in this sense it introduces a fundamentally new legal concept.  The Constitutional Court has acknowledged the need for differentiation and differentiated outcomes when it said that in the process of regulating the affairs of a modern country it is impossible to do so without differentiation and without classifications which treat people differently and which impact on people differently (Prinsloo v Van der Linde and Another 1997(3) SA 1012 (CC)).  The Constitution only requires the Bill to address unfair discrimination.  The Bill thus goes beyond the requirement of the Constitution by also addressing the elimination of substantive inequality, and attaching an interpretation to the right to equality which differs fundamentally from that of the Constitutional Court.

The negative consequences of the failure to distinguish between fundamentally different concepts are compounded by the fact that the only defence against failure to implement affirmative action or to implement substantive inequalities would be “unjustifiable hardship” (see par 2.9 below).

BSA submits that the Bill should not define discrimination so as to include the failure to implement affirmative action measures, and the Bill should not attempt to address substantive inequalities by equating unfair discrimination with a failure to implement substantive equality.

2.4	Overlapping with employment legislation
The prohibition of unfair discrimination and affirmative action in the workplace is regulated in the Employment Equity Act (EEA).  The manner in which the Bill attempts in Section 5(2) to prevent overlapping is quite unsatisfactory and will result in parties approaching different courts simultaneously with differently drafted proceedings.  The problem of overlapping is compounded by the fact that the EEA and the Bill use different definitions, e.g. of an employee, an independent contractor, and discrimination (see par 2.3 above).  The dual jurisdiction created by the Bill, when read with the Employment Equity Act, will cause confusion and uncertainty, forum shopping, unnecessary duplication of resources and a potentially contradictory jurisprudence.

BSA submits that all employment related issues should be fully excluded from the scope of the Bill in Sections 5(2) and Part C.

2.5	Insurance, health, banking and other services
The Bill effectively compels the providers of insurance, banking and health services to ensure that all persons are provided with services and does not allow differentiation on reasonable and objective actuarial and commercial grounds.  This is contrary to the view of the High Court in Soobramoney v Minister of Health, Kwazulu-Natal 1998 (1) SA 430 (D) where it held that it could not have been the legislature’s intention that all persons should be entitled to emergency medical treatment, irrespective of costs and whether or not funds were available.

When it comes to insurance, the Bill ignores the fact that the insurance industry is founded on differentiation, based on objective, actuarially based considerations, e.g. life expectancy, age, etc.  Proper underwriting is the essence of insurance, and without the ability to differentiate on objective grounds, all insurance policies will have to be based on the most risk prone situations, leading to very high premiums, and the absence of affordable insurance for the majority of the population.  In Canada and New Zealand, for example, differentiation on reasonable and bona fide grounds is provided for, e.g. supported by actuarial and statistical data or medical opinion.

The effect of the Bill would also be that illegal immigrants would be fully covered in all respects, for example, the provision of health services, accommodation and pensions.

BSA submits that differentiation based on objective actuarially and commercially based evidence should not be regarded as unfair discrimination, as is the case in other countries.

2.6	Litigation profiteering 
In Section 48(2)(e), the Bill presents the opportunity for designated authorities to profiteer from instituting proceedings in terms of the Act.  This is because the Bill allows damages to be paid to such authorities rather than the more usual custom of awarding damages to the person that has been disadvantaged.

BSA proposes that damages should only be awarded to the person suffering damages, and that the various authorities should be financed directly from the fiscus if necessary.

2.7	Independence of the judiciary
The normal legal custom is that any judge should be able to deal with any legal matter which might come before the court that is capable of hearing the matter.  The Bill, however, deviates from this custom by indicating in Section 53(1)(a) that only magistrates and judges “designated” by the Minister will be allowed to hear matters in terms of this Bill.  This creates the potential for compromising the independence of the judiciary, and judges who are not designated might become stigmatised as persons who are not “committed to the values of equality and human rights”.

It is true that specialised courts, e.g. the Labour Court, are in some cases formed.  However, the principle remains the same – any judge in that Court shall be capable of dealing with any matter.  The appointment of judges to the Labour Court, for instance, is also a much more inclusive process than is the case with the Equality Court.  Labour Court judges are appointed by the State President on the advice of NEDLAC and the Judicial Services Commission (JSC).  Equality Court judges are, however, simply designated by the Minister after consultation with the JSC.

BSA proposes that if there is to be a special court, the judges should be appointed by the State President acting on the advice of the JSC.  It should not be a political decision.

2.8	Discretion to choose business partners
The treatment of Partnerships and Associations in the Bill is problematic.  Section 35(1) of the Bill negates the principle of freedom of association and also restricts property rights by preventing decision-making as to which persons might be allowed to join or form partnerships.  This will impact on the right to conduct business as well as property rights.  Should Associations be defined as including private companies, the same concern applies.

Recommendation:  BSA feels that partners should be able to decide amongst themselves who their fellow partners should be.

2.9	Defences against charges of unfair discrimination
BSA does not support the fact that the burden of proof has been shifted to the defendant under such a broad construction of the Bill.

Unjustifiable hardship is in terms of Section 43(3) the only defence against a complaint of discrimination.  This is unduly harsh, apart from the fact that it is vague.  The implication of this provision is that the question is no longer whether the unfair discrimination was fair or not, but whether the person differentiating could have addressed the differentiation without “unjustifiable hardship”. 

The violation of the “right to dignity” will in terms of section 45(2) be regarded as prima facie evidence of discrimination.  This is extremely vague, broad and inappropriate taking into account the nature of discrimination as more generally understood, the fact that the burden of proof falls on the defendant, and the penalties associated with discrimination.  This part of the provision should be deleted.

BSA submits that sections 43(3) and (4) should be deleted.

Section 43(2) should be broadened to include the following factors to be taken into account in deciding whether the act or omission is reasonable and justifiable in thecircumstances:  "The application of objective commercial principles and criteria in selling or providing goods, services and facilities".

3.	DETAILED COMMENTS (NUMBERED IN ACCORDANCE WITH THE MEMORANDUM ON THE OBJECTS OF THE BILL AND THE BILL)

3.1	Memorandum on the Objects of the Bill
Clause 1
It is not believed that the Constitution requires a single, all-encompassing Act to prevent or prohibit unfair discrimination.

Clause 6
No explanation is given for the selection of the sectors included in the Bill.

At the very least, employment should not be included as the Employment Equity Act and the Labour Relations Act deal with the prohibition of unfair discrimination in the workplace.

Clause 13
Business will be a relevant role-player in that the Bill will have far-reaching consequences for the business community.  BSA is a confederation of nineteen of the largest employers’ organisations in the country and represents the views of the business constituency in NEDLAC.  However, it was not invited to participate in any consultative processes on the Bill.  It was not asked to serve on any reference groups or to attend any workshops on the Bill.  BSA asks which “relevant role-players” were invited to participate in these processes?

3.2	Promotion of Equality and Prevention of Unfair Discrimination Bill
Section 1:  Definitions
The Bill tries to define very difficult concepts that are largely determined by perceptions of people and by circumstances.  Some definitions are so broad and all encompassing that they become problematic to interpret and actually become nonsensical and unacceptable in their consequence or final result.  For instance, the definition of “marital status” is so broad that it could include a mother and daughter living together and supporting each other or both contributing to the household expenditure.

Neither the Constitution nor the Employment Equity Act has endeavoured to define concepts such as “unfair discrimination” and “disability discrimination”.  They have left the concepts to be developed by the Courts.  This is preferable as these concepts are largely determined by perceptions, subjective reactions and circumstances.

As already stated, the concept of discrimination and affirmative action are equated in the definition of discrimination, which is incorrect.  This is because the definition of unfair discrimination includes the failure to “reasonably accommodate” disadvantaged persons and the failure to “remove barriers”, both of which are affirmative action concepts, and should be deleted.  The words "or is likely to have" in this definition are subjective in the extreme.

Recommendation:  The terms "reasonably accommodate", "removal of barriers" and "is likely to have" should be deleted from the definition of discrimination, should this definition be retained at all.

The definition of “unfair discrimination” includes reference to “persons who were historically denied such opportunities by law or practice”, but such persons are not defined.  Elsewhere in the Bill reference is made to “disadvantaged person”.  This concept is also not defined.

The Bill introduces the concept of “unreasonable” discrimination.  This is a new concept.  Neither the Constitution nor the equality legislation such as the Employment Equity Act uses this concept, and it is likely to cause much confusion.  It is recommended that the Bill should rather stick to the concept of “unfair” discrimination.  In some cases, e.g. Section 8, the reference to "unfair" has been inadvertently omitted.

Recommendation:  The term "discrimination" throughout should be preceded by the term "unfair".

With particular regard to the definition of “disability discrimination” it is asked whether it is wise to try to define this concept.  The definition covers people who are “perceived to have disabilities”.  What does this mean?  How will an applicant prove that other people “perceive” that he or she is disabled?

Recommendation:  The Bill should not define “disability discrimination” as the practical effect of it will undermine a disabled person’s sense of dignity.

The definition of “prohibited grounds” includes reference to “any other recognised ground”.  What does this mean?  By whom would such a ground have to be “recognised”?  What criteria will be used to determine whether the ground is “recognised” or not?

A definition of “reasonable accommodation” is given.  Again it is asked what this means.  Who or what will determine what is “reasonable”?  What criteria will be used to determine whether the accommodation is “reasonable” or not?

Recommendation:  The word “reasonable” should not be reflected in the actual definition of "reasonable accommodation".

GENERAL RECOMMENDATION REGARDING DEFINITIONS IN THE BILL:  Because of the various reasons stated above, it is recommended that concepts such as “unfair discrimination”, “disability discrimination”, “reasonable accommodation” and “marital status” should not be defined in the Bill.  It should be left for the courts to decide.

Section 5:  Application of Act
This Section tries to address the overlap of jurisdiction between the Bill and the Employment Equity Act.  This Bill should not deal with equality in employment at all.  It creates the possibility of forum shopping – an applicant could phrase an issue or dispute in such a way that it would ostensibly not be covered by the Employment Equity Act, but rather by the Bill or vice versa.  It will also lead to confusion and an unnecessary complex legal system.

Recommendation:  Matters relating to the employment relationship should be fully excluded from the Bill and not only partly excluded as is the case at present.

Section 6:  Prevention and General Prohibition of Unfair Discrimination
Section 6(2)
Disseminating information indicating an “intention” to unfairly discriminate is just too onerous and ambiguous.

Recommendation:	Section 6(2) should be deleted.

Section 6(3)
“Any offence” – would include offences in terms of other legislation.  Once more, this represents an overlap of jurisdictions.  This would be avoided if each Act contains its own equality and anti-discriminatory provisions.  (See also Sections 9(1) and 12(1)).  This Bill attempts to fetter the discretion of the judiciary in determining a sentence.

Recommendation:  Section 6(3) should be deleted.

Sections 7 and 8:  Racism
Racial discrimination includes the grounds of race, colour, descent and national or ethnic origin.  However, “racism” does not include colour and descent, but includes language and religion.  These two concepts must be founded upon the same grounds.  In Section 8, there is no reference to "unfair" discrimination.

Recommendation:  Remove “language” and “religion” and add “colour” and “descent” in the definition of racism.  The Bill should throughout precede the word "discrimination" with the word "unfair".

Section 10:  Gender Discrimination
“Gender discrimination” should also include the ground of “gender”.  The words “irrespective of their marital status” are unnecessary as this is already a ground that has been specifically listed as a ground for gender discrimination.

Recommendation:  Include gender as one of the grounds.  Remove the words “irrespective of their marital status”.

Section 11(e):  Prohibition of Gender Discrimination
What does paragraph (e) entail?  The Section refers only to girls under the age of eighteen.  Gender rights apply equally to both sexes.  What about the dignity, equality and liberty of a boy under the age of eighteen?  “Liberty” for young children is ambiguous - parental powers would reduce liberty.

Recommendation:	Remove paragraph (e).

Section 12(2)(d):  Measures to Prevent and Eliminate Gender Discrimination and to Promote Gender Equality

Again an overlap with the Employment Equity Act.  This issue is best addressed by the Employment Equity Act.

Recommendation:	Paragraph (d) should be scrapped.

Part C:  Employment
The matters raised in this section and the issue of equality in the workplace are already regulated in the Employment Equity Act.  The inclusion of this sector in the Bill creates an overlapping jurisdiction.  BSA objects in the strongest terms to the inclusion of this part in the Bill.  Some additional problems are listed below, as motivation for removing this Part in its totality.

Section 13:  Definitions
The question has to be asked why the definition of employment as used in this legislation does not correlate to that used in labour legislation.  The definition of “employment” in Section 13(i)(b) is very broad and includes “contracting work to another person”.  The exact meaning of this is not clear.  For instance, does this mean that a builder who contracts work to a plumber would be the employer of the person to whom he or she has given the contract?  Does this also include independent contractors?  If this is the case, independent contractors, who are excluded from all labour legislation, could use this Bill to bring action against the person who has awarded the contract.  Discrimination in this regard is already covered by Part I, and to duplicate it here causes confusion.  The fact that the employment related terms in this Bill and in the EEA do not correlate will result in expensive confusion and lead to unnecessary forum shopping.

Section 13(ii)(a)
Essentially, this refers to job applicants as well as employees.  This is already covered in the Employment Equity Act.

To say “any ground that impairs employment opportunities” is extremely wide.  It could refer to the fact that labour laws inhibit the employment opportunities of some people, or that a company does not have vacancies, although this certainly could not have been the intention.

Section 13(ii)(b)
This definition refers to persons who were “historically denied such opportunities by law or practice”.  This is a very broad phrase and such persons are not defined in the Bill.  Who will be included in such a category?

To include “failure to remove any barriers” is extremely wide.  It could include that employers have to rectify educational backlogs.

Section 14:  Prohibition of Unfair Discrimination in Employment
This Section refers to “unreasonable” discrimination.  This is a new concept and is not defined in the Bill.  What criteria will be used to determine whether discrimination is “unreasonable” or not?

Sections 14(a)
The reference to “potential applicants” is unclear.  Does this include any person, notwithstanding age, sex, disability and education?  A new concept of unjustly disadvantaging / unjustly excluding is introduced in paragraphs a, d and e.  This will cause tremendous confusion and legal uncertainty.  The terminology "unfair" discrimination should be used consistently.

Section 14(b)
The Section refers to “creating informal barriers to equal access to employment opportunities”.  This is extremely vague and ambiguous.  What would such “informal barriers” be?  What criteria will be used to decide whether such “informal barriers” exist?

Section 14(e)
What does “contracting opportunities” mean?  This issue is addressed to some degree by section 53 of the Employment Equity Act which regulates the issue of State Contracts.  This Section impacts on the contractual freedom of persons and institutions in the world of commerce.  This matter is already covered by Part 1 and should not be duplicated.

Section 14(f)
This Section refers to “unequal pay for work of equal value”.  What criteria will be used to determine whether work is of “equal value”?  Courts, particularly in the United Kingdom, have been loath to determine whether or not a job done by a women is “of equal value” to the totally different job of a man.  It is questioned whether this basis of comparison is feasible.  A more reasonable formulation might be to refer to “equivalent work”, with an appropriate definition being given.

Section 14(g)
This provision is vague and ambiguous.  The concept of “reasonable” is not defined.  The definition given for “reasonable accommodation” refers to “any modification, adjustment, change or action…”.  What criteria will be used to determine whether or not the accommodation required is reasonable or not?

“Reasonable accommodation” is an affirmative action measure in the Employment Equity Act.  Now it is defined as discrimination.  This is extremely confusing.

OVERALL RECOMMENDATION ON PART C:  It is recommended that Part C be removed in its entirety for the reasons stated above, and that the Bill specifically exclude all employment related issues.

Parts D to L
The member organisations of Business South Africa, where appropriate, may in their own right submit detailed comments on the Sections of the Bill dealing with Education, Health Care, Accommodation, Land and Property, Insurance, Pensions, Goods, Services and Facilities, Associations and Partnerships, Clubs and Sports and Professions.  Notwithstanding this, some general comments are given below on some of these Sections.  In particular, BSA comments on the Sections dealing with Insurance and Banking because of the dire and potentially disastrous impact of the provisions of the Bill on these sectors.

Part D (Sections 16, 17 and 18):  Education
Section 17(g)
The wording of this Section is extremely ambiguous.  Would a school, for instance, be forced to provide instruction in sign language if a single deaf student wished to enrol and be properly educated?  While the sentiments underlying the Section may be laudable, it is difficult to see how it can reasonably be given practical effect, especially taking into account the fact that in the Minister of Education’s words, the school system in South Africa is already in a state of crisis.

Part E (Sections 19, 20 and 21):  Health Care
The proposed provisions, which in effect will compel medical institutions and practitioners to ensure that each and every person is provided with services necessary for his or her complete physical, mental and social well-being, notwithstanding the person’s ability to pay for any of the services, are not realistic.  These provisions could only be given effect in an ideal society.  In reality, economic and commercial realities inherent to the provision of medical services must play a role.

This view has been confirmed by the High Court in the matter of Soobramoney v Minister of Health, Kwazulu-Natal 1998(1) SA 430(D).  Regarding the ambit and meaning of Sections 27(2) and (3) of the Constitution the Court held, inter alia, that “It could surely not have been the intention of the Legislature that irrespective of costs and whether or not funds were available the persons requiring emergency medical treatment had to receive such treatment”.

It also appears that the Bill does not take cognisance of the fundamental principles underlying insurance.  Section 20(2)(b) effectively prohibits an insurer from taking cognisance of any grounds included in the prohibited grounds for purpose of assessing its risk and the premiums payable.  Effectively, this will mean that insurers will no longer be able to offer health insurance policies.  The provisions of Sections 20(2)(c) and (d) will effectively also terminate the existence of Medical Aid Funds (already regulated by the Medical Schemes Act) as medical schemes’ viability, as in the case of health insurance, requires the payment of contributions and the imposition of sub-limits.

No distinction is made between private, public or individual providers of health care or their respective spheres of responsibility, with the consequence that all providers become responsible for "any person", which is untenable.  In its current form, even the State's health care services would be in breach of most of the provisions.

Recommendation:  The Medical Schemes Act more than adequately addresses the concerns of the drafters of the Bill, and this Bill should not attempt to duplicate these complex provisions in a simplistic manner.

Part F (Sections 22,23 and 24):  Accommodation, Land and Property
The provisions of these Sections in effect entitle any person to any accommodation, notwithstanding their income and also prohibit the eviction of any tenant, due to the non-payment of rental, if the tenant has a lack of income or resources.

It is to be noted that Section 26 of the Constitution, which deals with the right to have access to adequate housing, only requires the State to take “reasonable…measures, within its available resources, to achieve the progressive realisation of this right”.  The Bill should not envisage legislation that places more onerous obligations on private institutions and individuals.

Section 23(d) is so ambiguous and vague that it could, for instance, mean that a university would have to provide accessible accommodation for the aged in student hostels.

Section 23(e) is a very broad formulation that could have far reaching consequences.  It will also be difficult to determine when a person will be deemed to be obstructing tenure security, access to land and land reform.

Part G (Sections 25, 26 and 27):  Insurance
The most fundamental basis of insurance is that of the transfer of risk.  The insurer adopts that risk through analysis of its chances of suffering loss and by spreading the risk among groups of the insured.  To prevent insurance company collapses, which would have a severe impact on the economy, a company needs to practice proper underwriting criteria.  To do this, a company must correctly and as accurately as possible give consideration to risk factors which will determine its chances of paying claims.  Risk factors that need to be taken into consideration on accident policies, for example, motor policies, are issues such as the age of the driver since older drivers are more experienced and qualified and less likely to have an accident than a twenty one year old.  The area of residence will also be an issue since according to national statistics, some areas are more prone to flooding, for example, than others.

Since many of the risk factors taken into consideration by insurers, such as age and disability, are listed under the prohibited grounds in the Bill, it is clear that some of the practices used will have to be defended as “justifiable”, as indeed they are.

At present only approximately thirty-five percent of people are insured in the short-term market.  One of the reasons for this is affordability, a matter currently being addressed by the industry to make insurance more affordable for persons for whom it previously was beyond reach.  It is, therefore, important that all measures be taken to prevent additional costs being added to the price of insurance.  The Bill will add unnecessarily to the cost of insurance by not allowing companies to practice proper underwriting principles or by forcing the industry to spend great amounts of time and money proving that it cannot accommodate the persons affected by the differentiation without “unjustifiable hardship”.  The Bill will therefore negate its own purpose.  Insurance will become less accessible to even more people, becoming affordable only for the really wealthy, resulting in greater discrimination and inequality.

It is not believed that this is the intention of the Bill, though it most certainly will be the result.

Recommendation:  The Bill should allow differentiation on objective and reasonable grounds, specifically actuarially and statistically based considerations.

Other laws applicable to the insurance industry already prevent discrimination against policy holders on grounds that are not actuarially sound.

Part H (Sections 28, 29 and 30):  Pensions
This part effectively entitles any person to join any pension fund or provident fund, notwithstanding “employment status”.  That is, despite the fact that such a person is not and never has been in the employ of the employer who set up the fund.  The word “unfair” should be added.

Part I (Sections 31, 32 and 33):  Goods, Services and Facilities
In terms of the definition given in Section 31, “services” includes “services relating to banking and the provision of grants, loans, credit or finance”.

The economy and financial life of a country depends to a large extent on theviability and soundness of its banking system.  In a market-based economy,banks accept deposits, which are expected to be repaid in full, either ondemand or at their due term.  These deposits enable banks to play a majorrole in the allocation of financial resources, through intermediationbetween depositors of surplus funds and would be borrowers who requirefunds.

Intermediation can only be effective if banks are able to make regularsound judgements, based on objective commercial principles and criteria,about the ability of various borrowers to repay loans extended to them.  Inorder to enhance the quality of such judgements, sound banking practicerequires banks to:

·develop banking products and services for appropriate customers,markets and segments;
·set up credit scoring systems;
·develop well defined risks management systems, structures andprocedures;
·develop lending criteria and appropriate and effective creditcontrol mechanisms;  and
·set up information databases on their customers. 

The appropriate use of these and other sound banking tools and mechanismsremoves bias and prejudice in the banking system and ensures that choices onservices, customers and products are made solely on objective commercialprinciples and criteria.  The banking industry in its Code of BankingPractice (effective from 3 April 2000), which has been negotiated withconsumer bodies and the Departments of Finance and Trade and Industry,already commits banks to ensuring that their customers are not discriminatedagainst on the basis of race, religion, age, pregnancy, marital status, sex,gender, sexual orientation, ethnic or social origin, disability, colour,conscience, belief, culture, language and birth.  These factors will onlybecome relevant if they have a commercial implication or in respect ofspecial product or service offering designed for all members of a particulartarget market group.    

The Bill as is currently formulated would preclude banks from using appropriate systems and mechanisms to arrive at sound judgements on the provision of banking services and products to appropriate customers, markets and segments, based on objective commercial principles and criteria.  We emphasise, and reiterate, our full support for the outlawing of discrimination in the provision of banking services and products, but we believe that the Bill should not remove a bank's prerogative to use its staff's expertise and experience and other appropriate tools, to make proper commercially-based choices about its customers, services and products.  The Bill should therefore be amended to provide a defence for credit criteria, products and services that are based and applied solely on commercial principles and criteria.

It is therefore, our submission that the "Defence to claim unfairdiscrimination" in Chapter 3, Section 43, should be broadened to include inSection 43 (2) which deals with factors to be taken to account in decidingwhether the act or omission is reasonable and justifiable in thecircumstances: "The application of objective commercial principles andcriteria in selling or providing goods, services and facilities".

BSA believes that this amendment will not impact negatively on the outlawingof discrimination and prejudice, while allowing banks to use appropriatetools and mechanisms to make the right choices about their customers,services and products.

These Sections are also particularly problematic for the broader business sector.  The provision of goods and services in a market economy is subject to the economic laws of supply and demand and the legal laws of contract.  Price setting, for example, is subject to numerous variables such as volumes, delivery times, quality, discount policies, payment terms, etc.  It is totally impractical that these purely commercial aspects be regulated in the manner set out in Section 32 of the Bill.

Part J (Sections 34, 35 and 36):  Associations and Partnerships
The provisions of these Sections in effect prohibit professional bodies, such as the Medical and Dental Council, from prescribing educational standards.  In particular, Sections 34(2)(c) and (d) militate against the adoption of a “fit and proper concept” and of disciplinary measures.

Section 35(1) effectively prevents decision-making in partnerships.  This is contrary to the rights to freedom of association and the property rights as regulated in the Constitution.  Section 35(1) is also unrealistic.

Recommendation:  Partners should be able to decide among themselves who the co-partners will be, for example, whether or not it should only be a family business.

Sections 37, 38 and 39:  Clubs and Sport
These Sections appear to contravene the constitutional right of freedom of association as associations and clubs, by their nature, direct membership at selected groups.  It is also common practice, world-wide, for associations to have different classes of membership with different benefit structures and for certain services to be provided on a user-charge basis.

Section 43:  Defence to Claim of Unfair Discrimination
Only one defence is given in Section 43(1), namely, “reasonable and justifiable in the circumstances”.

In terms of Section 43(3), the defence will only exist if it is established that the person cannot be accommodated without “unjustifiable hardship”.  “Unjustifiable hardship” cannot be the only measure for determining whether an act or omission is “reasonable and justifiable”.  The factors mentioned in (2) are sufficient to determine “reasonable and justifiable” and should not be complicated by adding a further test of unjustifiable hardship.

Section 43(4) sets out the criteria to determine “unjustifiable hardship”.  The subsection specifically lists five criteria for determining “unjustifiable hardship”.  Some of these criteria are extremely vague, for example, “the effect of the disadvantage suffered by the person unfairly discriminated against”.  How must this be determined?  Who will determine this?  It will also be determined by the perceptions and reaction of the person who has allegedly been discriminated against.  It makes this criterion subject to subjective perceptions:  something which is to be avoided in legislation of any nature.  The criterion “any plan of action” in Section 43(4)(e) is extremely vague.  What does this mean?

Recommendation:  Subsections 43(3) and (4) should be deleted.

As indicated previously in the comments on Part I, the "Defence to claim unfairdiscrimination" in Section 43 should be broadened.

Recommendation:  Include the following as an additional provision inSection 43(2):  "The application of objective commercial principles andcriteria in selling or providing goods, services and facilities".

Section 45:  Burden of Proof
Section 45 of the Bill is particularly problematic.  The section shifts the burden of proof onto the respondent.  BSA accepts that this is not new and that certain provisions of the Labour Relations Act and the Employment Equity Act do likewise.  It should be noted, however, that in the workplace a special relationship in a particular setting exists and provision is made for an attempt at dispute resolution before a case can be brought before the Commission for Conciliation, Mediation and Arbitration.  This is not the case in respect of this Bill, as it attempts to regulate every aspect of society.  It is also particularly problematic in two other respects, i.e. the fact that the failure to implement affirmative action will also be regarded as discrimination, and that the only defence is that accommodating the affected person or persons would have resulted in “unjustifiable hardship”, without reference to fairness.

The words “violation of the right to dignity” in Section 45(2) are unclear.

Recommendation:  The burden of proof should not be shifted.

Section 46: Institution of Proceedings in Terms of or Under Act
Section 46(1)(a)
This power is too wide and may lead to abuse.  If a court does not want to deal with an issue, it can refer it somewhere else.  The parties should be able to object and argue why it should be kept in that forum.

Section 46(3)
This Section does attempt to avoid an overlapping of jurisdiction with the Labour Courts.  We do not believe, however, that the confusion and potential overlap in jurisdictions can be solved merely by the inclusion of this clause.  The fact that discrimination in employment is dealt with in two separate pieces of legislation will most certainly lead to confusion, abuse and overlap in jurisdictions.

Recommendation:  All issues relating to the employment relationship should be excluded as they are more than adequately covered by the Employment Equity Act.

Section 47(1)(a):  Equality Courts
Certain practicalities surrounding the use of the Magistrates’ Court and High Court as Equality Courts are not considered.  For example, there is no indication of a hierarchy which makes it clear whether a dispute would initially be heard by the Equality Court seated in the Magistrates’ Court and only afterwards allow any one of the parties to appeal to the Equality Court in the High Court.

Section 48(2)(e):  Powers and Functions of Equality Courts
No damages should go to the Human Rights Commission or the Commission for Gender Equality or to other authorities identified in terms of this Bill.  The State should utilise the funds to promote the purposes of this Bill.  The State can also increase the Human Rights Commission’s budget if necessary.  Should the Commissions obtain damages directly, then fiscal discipline relating to these bodies might be compromised.  In addition, it could lead to these bodies abusing the legal system to strengthen their financial position.

Provision should also be made for relief in the case of frivolous or vexatious actions.  This must act as a deterrent for the Human Rights Commission and other Commissions, such as the Commission for Gender Equality, to bring actions frivolously or vexatiously.  In such cases, there should be an order for costs.

Recommendation:  damages should not go to the authorities, such as the Human Rights Commission, but to the person unfairly discriminated against, and provision should be made for relief in the case of frivolous or vexatious actions.

Section 51:  Promotion of Equality
Section 51(1)(d)
This Section provides that the State, where appropriate, must enact further legislation that seeks to promote substantive equality.  It is reiterated that further legislation is not required.  These matters should be addressed by amendments to existing legislation.

Section 51(1)(g)
This Section directs the State to develop “internal mechanisms” to deal with complaints of discrimination.  What do such “internal mechanisms” entail and what will their relationship to the provisions of this Bill be?

Section 51(4)(a)
It is submitted that if this provision is given effect, there is no need whatsoever to include in this Bill the very specific provisions relating to the sectors referred to in Parts D to L of Chapter 2 of the Bill.

Section 53:  Implementation of the Act
In Section 53(1)(a) it is stated that only “designated” presiding officers may deal with any matter under this Bill.  This goes against the very principle of how courts operate and creates the potential for compromising the independence of the judiciary.  Judges who are not designated might become stigmatised as persons who are not “committed to the values of equality and human rights”.

BSA submits that all judges should be allowed to deal with matters in terms of this Bill.  Alternatively a much more inclusive, non-political process should be followed to designate judges and magistrates.

Section 53(4) represents an attempt to ensure that High Court Judges and Magistrates operating in Magistrates’ Courts observe the same norms, standards and procedures.  This will be difficult to achieve in practice as Judges and Magistrates have different academic qualifications and the ethos in their courts is not the same.

4.	Conclusion
At no time has BSA been consulted during the process to formulate the legislation, even though the impact of the legislation on the business sector will be both severe and far-reaching.  The final version of the Bill was only published for comment in the Government Gazette on 27 October 1999 (this Gazette was only available on 29 October 1999, after the Bill had been tabled in Parliament on 27 October 1999).  The deadline for comments from the general public on the Bill is 17 November 1999 and a Joint Ad Hoc Committee of the National Assembly and NCOP will hold hearings on the Bill from 22 to 26 November 1999.

BSA reiterates its stance that this over-hasty and untransparent process is not conducive to the passage of good legislation.  This matter is far too important to be rushed.  The Bill is fundamentally flawed, with far too many ambiguous provisions, and should have been referred to NEDLAC for a thorough process of consultation by the social partners before the Parliamentary process was started.

Without detracting from the importance of the other proposals in this submission, BSA reiterates that this Bill should:

·be directed at preventing unfair discrimination, as required in Section 9(4) of the Constitution;
·be of a far more general nature and not define discrimination so as to include the failure to implement affirmative action measures, nor equate unfair discrimination with a failure to implement substantive equality;
·only contain general directives, such as are presently contained in Sections 27 and 51(4) of the Bill, to the Ministers to ensure the promotion of equality;
·exclude all employment related issues;
·allow differentiation on objective actuarially based evidence;
·not prejudice the independence of the judiciary;  and
·allow fairness rather than unjustifiable hardship as defence against discrimination.

BSA submits that the Bill thus amended will meet the Constitutional requirements of Section 9 of the Constitution.
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THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL, 1999 [B 57 -99]

A	INTRODUCTION
1. This is a submission of the Gender Research Project at the Centre for Applied Legal Studies, University of the Witwatersrand. The Gender Research Project is a research and advocacy project concerned with gender equality and human rights. Equality has been one of our major areas of research since the inception of the project in 1992. Based on this research, we have carefully considered the Promotion of Equality and Prevention of Unfair Discrimination Bill. This submission is divided into two parts. The first part relates to the general definition, interpretation and application of unfair discrimination and the second looks at various additional issues.

1. Part one is set out as follows:
·Introduction.
·The Equality Jurisprudence of the Constitutional Court.
·A three stage test for unfair discrimination in the Bill.
·How to address race, gender and disability in the Bill.
·Harassment
·Use of terminology – ‘equality’. ‘substantive equality’, ‘discrimination’, ‘unfair discrimination’
·The Criminal Law 

Part two deals with the following matters:
·The Preamble and objects of the Act.
·Definitions: Marital status
·The application of the Act. 
·The interpretation of the Act, especially with regard to the position of international law.

The fact that we focus on the overall framework of unfair discrimination and a few additional issues does not mean that we believe that the rest of the Bill is without problems. On the contrary, we think the entire Bill needs careful and critical reading and amendment. In particular, the sectors raise serious problems at several levels, both in their relationship to the general provisions of the Bill and in themselves. 

PART ONE -THE DEFINITION AND APPLICATION OF UNFAIR DISCRIMINATION

INTRODUCTION
The Equality Bill currently envisages a two stage enquiry into ‘unfair discrimination’. Thus if a magistrate or judge has to decide whether a claimant can succeed in a claim for ‘unfair discrimination’; firstly he has to decide if there is unfair discrimination (as defined in section 1), and, secondly, if it is justified (in accordance with section 45).  The Bill also includes five additional definitions of unfair discrimination in sections 1 (‘disability discrimination’), 7(1) (a) and (b) (race) and 10(a) and (b) (gender). This is confusing, not always internally coherent and can undermine more complex forms of unfair discrimination based on, for example, race, gender and disability. In this part of the submission we suggest that:
· The two stage enquiry be changed to a three stage enquiry by distinguishing between a finding of ‘discrimination’ and a finding of ‘unfair’, followed by the justification enquiry. This not only makes the whole procedure more user friendly, but also follows the constitutional court’s equality jurisprudence.
· The six definitions should be streamlined into a single definition and procedure on unfair discrimination. The particular issues relating to race, gender and disability can be captured within this overall framework by giving examples of discrimination on these grounds and the kind of concerns that could guide the unfair enquiry. (The sectors also need attention in this respect)

Before addressing these two issues in detail- we set out a summary of the Constitutional Court’s interpretation of the equality right in the Constitution (s 9). We use this as a basis for developing the three stage test in the Equality Bill.

THE EQUALITY JURISPRUDENCE OF THE CONSTITUTIONAL COURT. 
There are currently two broad frameworks on equality and unfair discrimination within our law. The first derives from the Constitution and the Constitutional Court’s interpretation of the equality clause. The second derives from labour law and the history of the unfair labour practice, now entrenched as unfair discrimination in the Employment Equity Act. By including defences to unfair discrimination, the Bill has followed the constitutional framework rather than the labour framework (which only works with the concept of unfair discrimination). This is appropriate in giving a broad conceptual consistency to the application of the right at constitutional and legislative levels.  It also ensures a conceptual and practical separation between the ‘unfair’ enquiry focussing on the impact of the discrimination on the complainant and the justifications/defences enquiry that looks at the reasons given by the respondent and weighs them against the nature of the impact. Finally, the three stage enquiry is more user friendly and workable at a practical level.

The Constitution has developed an equality jurisprudence based on unfair discrimination. In this, a three stage enquiry takes place in determining a claim of unfair discrimination:
· Has there been discrimination on a listed ground or on an additional ground recognised by the Court?
· Is this discrimination unfair?
· If the discrimination is unfair, (and it emerges from a law of general application) is the limitation of the right to equality nevertheless reasonable and justifiable in a democratic society based on human dignity, freedom and equality.1

	At each stage of the enquiry, different considerations are taken into account. These are as follows.

STEP ONE - Is there discrimination?
In determining whether discrimination has occurred, the court asks whether there has been ‘unequal treatment’ on the basis of a listed or unlisted ground. This ‘unequal treatment’ will usually arise from a distinction, differentiation of exclusion in any rule, policy or practice or from the differential impact of an apparently neutral criterion or same treatment.2

The Constitutional Court has not provided a definitive understanding of ‘unequal treatment’, however it is clear that some harm must flow from the act of differentiation or failure to differentiate.  This harm may be the loss of a promotion, refusal of a mortgage bond or insurance policy, denial of accommodation or losing a particular good or service.

If the complainant seeks to allege discrimination on an unlisted ground, then he or she must show that the ground is worthy of constitutional protection. According to the Constitutional Court, this enquiry involves an assessment of whether the differentiation impairs fundamental human dignity or affects the complainant in a comparably serious manner.3 It also considers whether the ‘new’ ground is one that may have resulted in the construction of patterns of disadvantage. However the Constitutional Court specifically leaves the test open to include further criteria in the future.4  

STEP TWO - Is the discrimination unfair?
The issue of unfairness is determined by looking at the impact of the discriminatory act on the complainant and his or her group.5 The Court has found the following criteria to be important, but not exhaustive.

· The person/group suffering the discrimination and whether they are members of a disadvantaged group.6
· The nature of the power in terms of which the discrimination was effected 7
· The effects of the discrimination on the interests of the group, including the invasion of dignity.
 
By considering the impact of the discriminatory act on the person or groups complaining of the discrimination, this stage of the enquiry focuses on the complainant rather than on the reasons/justifications/defences of the respondent.  Most importantly, in the final analysis it is the impact of the discrimination on the complainant that is the determining factor regarding the unfairness of the discrimination. 8 As the approach is ‘comprehensive and nuanced’,9 all factors have to be considered in relation to this. It is this enquiry that allows for a careful contextual analysis that is able to uncover and address systemic discrimination.

Most importantly – this is the stage of contextual analysis that looks at the overall impact of the discriminatory action in the context of people’s lives. This can only be achieved through proper attention to the group and individual analysis as set out below.

The group and patterns of disadvantage:
In Harksen the Court identified the position of the complainant and whether he or she is a member of a group that has suffered in the past from patterns of disadvantage, including whether discrimination is on a specified ground.10 The more vulnerable or disadvantaged the group, the more likely the discrimination is found to be unfair. 11

This is a group based enquiry as found in Hugo (mothers as a disadvantaged group), Harksen (solvent spouse not a disadvantaged group) and NCGLE (gays and lesbians a disadvantaged group). This aspect of the test allows a enquiry into the history and context of the group. 

	For example, in NCGLE the Court looked at gays and lesbians as a permanent and political minority reliant of the bill of rights for protection, who had suffered past patterns of disadvantage at many levels.12 

Nature of the power and purpose of the act:
This section looks at the nature of the power and the purpose sought to be achieved by it. This step in the enquiry seems to focus particularly on whether the act complained of was directed at a worthy goal, eg. of remedying past disadvantage or of furthering equality. In Hugo, Goldstone, J located this aspect of the unfair enquiry within a broad consideration of the impact of the discriminatory act to see whether it furthers constitutional goal of equality or not.13 In Hugo the president’s purpose of benefitting vulnerable groups was important in determining unfairness. In NCGLE, the fact that the purpose of the act was to criminalise conduct that failed to conform to moral or religious beliefs was noted as part of the unfair enquiry.14

The Court seems to use this aspect of the enquiry to measure the purpose of the act against the (constitutional) values underlying the equality right.15 However, this overlaps with the limitations enquiry and is better placed at that stage. The problem originated in the case Hugo where issues of purpose and reasons for the act were explored as part of the ‘unfair enquiry’.16 This was because the limitations clause did not apply in this case (the exercise of a prerogative is not a law of general application). Kriegler, J criticised the Court for this is his minority judgement in that case.17 

Rights and interests:
The extent to which the discrimination has affected the rights and interests of complainants and whether it has led to an impairment of their fundamental human dignity or an impairment of a comparably serious nature is the third criterion. The more invasive of interests, the more likely the discrimination will be unfair.

This is not a closed list and it is the cumulative effect of these factors that must be examined.18 For example, in the NCGLE case, the Court considered the impact on the group in some detail, including the impact of the criminalisation of gay sexual conduct on the identity of the group and its members, the psychological integrity of the members of the group and on their dignity and self-esteem.19

The presumption:
A presumption operates within the enquiry into whether discrimination is unfair.

If the discrimination is based on a listed ground, then it is presumed to be unfair and the respondent has to prove that it was not unfair discrimination. However, if discrimination is alleged on an unlisted ground, then the onus of proving unfairness lies with the applicant. 

STEP THREE  - is the unfair discrimination justified?
The Constitutional Court has stated that this involves a weighing up of competing values, an assessment of proportionality and a balancing of different interests. The relevant considerations to the balancing process are set out in section 36. In NCGLE, Ackerman J said:
	On the one hand there is the right infringed, its nature; its importance in an open and democratic society based on human dignity, equality and freedom; and the nature and extent of the limitation. On the other hand there is the importance of the purpose of the limitation. In the balancing process and in the evaluation of proportionality one is enjoined to consider the relation between the limitation and the purpose as well as the existence of less restrictive means to achieve this purpose. (paragraph 35)

The limitations analysis in NCGLE shows that the consideration of the right and its limitation involves weighing some of the findings of ‘impact’ in the unfair enquiry against the purpose of, and reasons for, the limitation. Thus it is here that the purpose of, and reasons and justifications for the impugned law/act are considered. 

The enquiry may also consider the situation in foreign jurisdictions. 

A THREE STAGE TEST FOR UNFAIR DISCRIMINATION IN THE BILL	
1. In this submission we propose a three stage test for unfair discrimination, following the constitutional equality jurisprudence. We also suggest amendments to the current draft to accommodate this. 

Problems with the way in which unfair discrimination is defined and applied in the Bill.

Stage 1 – defining Discrimination
1. The definition of ‘unfair discrimination’ as a single concept raises problems of meaning and creating an accessible and user friendly law. We suggest that discrimination be defined separately from unfair and very simply. This will solve a number of problems. Firstly, it will allow for a more workable two-step definition of unfair discrimination as a whole. Secondly, it will conform to the constitutional jurisprudence. Thirdly, it will mean that the complainant has to prove ‘discrimination’ rather than ‘unfair discrimination’. This will be easier and create less of a burden of proof for complainants that the current draft in the Bill. 

1 (xxvi) ‘discrimination' means -
(i) a direct or indirect act or omission, including any condition, requirement, policy, rule, situation or practice, that results in the unequal treatment of a person or group of persons on the basis of -
(a) one or more of the prohibited grounds;
(b) that person's or that group's actual or presumed association with another person who or group which may be identified by any of the prohibited grounds;
(c) a characteristic that applies generally to persons who are identified by any of the prohibited grounds;
(d) a characteristic that is generally attributed to persons who are identified by any of the prohibited grounds.

· This definition captures the direct and indirect nature of discrimination, as well as a notion of harm that distinguishes discrimination from differentiation.  The use of ‘unequal treatment’ is taken from the language of the Constitutional Court.
· We have deleted the reference to the duty to accommodate or to take positive measures. We believe that this is already captured within the meaning of ‘omission’ and to include it at this or the unfair stage may result in a court incorrectly getting into questions of the reasonableness of the accommodation or the measures. (See further paragraph 17 below).
· We have deleted the reference to racism, racial and gender discrimination as this is unnecessary in view of the fact that we suggest that there should not be a multiplicity of definitions of discrimination.  (See paragraph 19 below).
· We have deleted the reference to sexual and racial harassment as this is unfair discrimination, rather than merely discrimination. It is dealt with later. (See paragraph 22 below)
· We have deleted the reference to unfair discrimination and affirmative action for the reasons set out in paragraph 17 below.
· We have deleted the reference to ‘inherent requirement of a job’  [s. (bb)] as this an employment specific defence and should be located in that section. (But see the submission of the CALS Labour Project).

Definition of Prohibited Grounds 
1. The definition of prohibited grounds needs to be amended to allow the court to distinguish between a listed and an unlisted ground, and to establish the criteria for recognising an unlisted ground.  This is also important for the issue of burden of proof during the unfair enquiry.

1 (xvii) 	'prohibited grounds' include one or more of the following listed grounds of discrimination: 
	race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth 
or any additional ground that  
(a) causes or perpetuates disadvantage; 
(b) undermines human dignity; 
( c) affects persons or groups of persons in a comparably serious manner.

· The Constitutional Court has said that this is an open ended enquiry as we do not know what grounds will occur in the future. Provision (c ) allows for the addition of other considerations. Again the language and criteria are based on those of the Constitutional Court.

Stage two – dealing with unfair discrimination

1. Chapter Two deals with the prohibition of unfair discrimination. This chapter should be reworked to take account of the distinction between discrimination and unfair discrimination, as well as to separate unfair discrimination from the promotion of equality which should all be dealt with in one chapter.

2. Section 6 is amended to make it clear that both the State and all persons are bound by the Act. The current draft only refers to persons. We do not agree with the inclusion of the references to publication and dissemination in 6(2) and recommend their deletion. It is not clear how this is a form of unfair discrimination as defined in the this act – as it merely refers to an intention to discriminate it flies in the face of our jurisprudence which looks at impact, effects and results. Issues of publication and broadcasting may require separate considerations that should be dealt with in the proper place (either in this or another Act). It is bad law to deal with such issues ‘through the back door’. Finally the reference to criminal prosecution (with amendments) should be moved to a section dealing specifically with the application of unfair discrimination in the criminal law. See paragraph 29 below.

3. We suggest the addition of a new section 7 to deal with the application of the two stages, and the criteria for the unfair enquiry. This is the centre of the enquiry, requiring careful contextual analysis and the point at which systemic discrimination can be uncovered. Courts must be guided in the criteria for doing this. We provide an open ended list – derived from constitutional jurisprudence and practice and feminist writing on the issue.

Prohibition of Unfair Discrimination
6.(1) 	The State may not unfairly discriminate directly or indirectly against any person or group of persons.
(2) 	No person may unfairly discriminate directly or indirectly against any person or group of persons.

Unfair discrimination
7(1)	In determining whether the state or any person has unfairly discriminated against any person or group of persons, a court shall establish that:
(a) there has been discrimination on a prohibited ground; and 
(b) this discrimination is unfair.  

(3)	In determining whether the discrimination is unfair, a court shall consider the impact of the discrimination on the complainant and his or her group, including:
(a) The historic and socio-economic context in which the discrimination occurred or occurs;
(b) The position of the complainant in society and whether he or she is a member of a group that has suffered in the past from patterns of disadvantage;
( c)The disadvantage suffered by the complainant, including the extent to which the discrimination has affected his or her rights and interests;
(d) The relationship between, and the effects of, discrimination on more than one prohibited ground;
(e) Additional criteria set out in sections ….. below.. [Here one would have to list all the sector specific sections that add criteria to the unfair enquiry – note also that the sectoral criteria would have to refer back to this section]

Defences
1. In order to provide a clear and logical flow and understanding to the three stage test and to the process of determining unfair discrimination, and whether it is justified, we suggest that chapter 3 dealing with defences, burden of proof etc. be moved to follow directly after the description of the unfair enquiry in section 7. 

2. The section on defences complies with the constitutional framework and maintains the integrity of the unfair enquiry as an enquiry only about the impact of the discrimination on the complainant. Questions of justifications and defences raised by the respondent are determined separately. However, we suggest some amendments to section 43.
· The constitutional language of ‘reasonable and justifiable in a democratic society based on human dignity, freedom and equality’ should be used rather than ‘in the circumstances’.
· All references to discrimination should be references to unfair discrimination.
· The enquiry into accommodation short of unjustifiable hardship should be reworded to make it easier to understand.
· Section 44 (Acts done for more than one reason) is unnecessary, somewhat of a red herring and could be deleted. 
· The section on burden of proof (s 45) is reworked to take into account the differential burden on those claiming discrimination on listed or unlisted grounds.
· The requirements of a prima facie case (s.45(2)) are unnecessary (wrong in the current draft – why should you have to prove a violation of a right?) and should be deleted.

Defence to claim of unfair discrimination
8. 	(1) It is a defence to a claim finding of unfair discrimination that the act or omission is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.
(2) The factors to be taken into account in deciding whether the act or omission is reasonable and justifiable in the circumstances include- 
(a) the purpose of the unfair discrimination;
(b) the nature and extent of the unfair discrimination, including the nature and extent of the resultant disadvantage; 
(c) the relationship between the unfair discrimination, including the resultant disadvantage, and its purpose; and 
(d) whether there are less restrictive and disadvantageous means to achieve the purpose.
(3) 	For the purposes of 8(1) and (2), there shall be no finding that the act or omission was reasonable and justifiable in the circumstances, unless it is established that the person or group affected by the unfair discrimination cannot be accommodated to the point of undue hardship.
(4) 	In determining whether there has been the term "unjustifiable hardship" all relevant circumstances must be taken into account, including - 
(a) 	the nature of the benefit accruing to, or disadvantage suffered by any person;
(b) 	the effect of the disadvantage suffered by the person unfairly discriminated against; 
(a) the financial circumstances of the person who has a duty not to discriminate unfairly in the particular circumstances;
(b) the estimated costs involved in addressing the unfair discrimination;
( c) any plan of action.

Burden of proof
(9)	(1) If the complainant alleges discrimination on one or more of the listed grounds and makes out a prima facie case of such discrimination in terms of this Act, the respondent must 
(a) 	prove that the discrimination is not based on one or more of the listed listed grounds; or
(b)	if it is proved that the discrimination is based on one or more of the listed grounds, prove that the unfair discrimination is not unfair.

(2) If the complainant alleges discrimination on an additional ground, then the complainant must 
(a) prove discrimination on that additional ground; and 
(b) prove that the discrimination is unfair.

(4) If the discrimination is proved to be unfair, then the respondent must prove that the unfair discrimination is reasonable and justifiable in terms of section 8.

1. Given the removal of any reference to accommodation or reasonable accommodation in the sections on discrimination and unfair discrimination, the definition of reasonable accommodation in s 1(xviii) would need to be changed to one of accommodation.

(xviii) ‘Accommodation' means any modification, adjustment, change or action that may enable any person or group of persons who is or who are identified by one or more of the prohibited grounds to enjoy full and equal access to, or to participate or advance equally in any areas or sectors

How to deal with a duty to accommodate or other positive duties.
2. The Bills’ definition of discrimination is innovative and progressive in that it includes within the meaning of discrimination an omission or failure to act. This imposes a duty to act in order to accommodate or enact positive measures to incorporate persons and groups identified by a prohibited ground.  The challenge for the drafters of the Bill is how to include this in the Act. We have opted for a minimalist approach that does not elaborate on the meaning of ‘omission’ within the sections of discrimination or unfair discrimination. The issue is only raised at the defences stage when a respondent has to show that it was unable to accommodate short of unjustifiable hardship. In reaching this conclusion, we considered the advantage of including it earlier – mainly to indicate to judicial officers that discrimination includes a failure to act.  Against this possible benefit is the very real disadvantage that the introduction of a provision on positive measures or accommodation will be used as an excuse to confuse the clear and separate steps of the three stage enquiry.  We are concerned that such a provision will provide a point at which lawyers or judicial officers embark upon issues of reasonableness at stages 1 or 2. This is not unprecedented in constitutional jurisprudence and the case of Hugo v The President is a good example of the introduction of limitations considerations into the unfair enquiry (see above at paragraph 7).  However – we are considering an appropriate wording for the previous sections on unfair discrimination and will present it, if necessary, at the oral hearing.  

HOW TO ADDRESS RACE, GENDER AND DISABILITY IN THE BILL
3. We agree that it is useful to highlight forms of unfair discrimination based on race, gender and disability. However, we disagree partly with the manner in which it has been done. In particular, we think that the multiplicity of definitions is confusing and unwieldy. Firstly not all conform to the main definition. Secondly, it is not clear which definition gives rise to a claim in what circumstances. Thirdly, the definition of race, gender and disability jurisprudence as discreet categories goes against an understanding of the intersectional nature of discrimination based on , for example, race and gender or gender and disability. 

4. We suggest that there be only one definition relating to discrimination that applies to all forms. We further suggest that race, gender and disability be dealt with in an annexure that sets out general and specific examples of unfair discrimination on these grounds and any additional considerations. These will serve to guide and educate those who use and apply the act.

5. We have attempted to provide a draft of the section on unfair gender discrimination, and we make some comments about the section on race. We suggest that the section on disability be similarly reworked.

Race Discrimination.
6. The current draft deals with a variety of different and over lapping forms of issues relating to race discrimination, racial harassment, racism and race hate speech. The conceptual and practical differences between these are not always clear.  It seems as if there are at least three forms of offensive behaviours and practices that this Bill seeks to address:

·  (Unfair) race discrimination – direct or indirect unequal treatment on the basis of race that has a negative and disadvantageous impact on a person or group of persons.
· Harassment on the grounds of race – verbal or physical conduct that demeans, humiliates, ridicules, stigmatises (etc.) a person or group of person on the basis of race.
· Hate Speech – language that constitutes incitement to cause harm, ie. The element of incitement takes it beyond harassment.

These boundaries are not clearly maintained in the act. For example, the definition of harassment on the grounds of race is too strongly worded and takes it closer to an understanding of hate speech (‘inciting hatred towards’). The definition of race discrimination also includes examples that seem to fall more properly under harassment or hate speech. For example, 8(e) is more probably an example of harassment and 8(a) appears to be hate speech. 

We suggest that:
· The act clearly demarcates the boundaries between race discrimination, harassment and hate speech and deal with them in separate sections. 
· Harassment on the basis of race does not need to be defined as the definition of ‘harassment’ is sufficient. (See also paragraph 22 below)
· If race hate speech is to be dealt with in this Bill, it requires much more attention to definition, application and enforcement.
· The section on race discrimination is amended in line with the section on gender discrimination set out below. This seeks to provide both claimants and judicial officers with examples of discrimination and considerations to take into account in determining unfair discrimination.
· The section on positive measures is moved to that chapter.
	
Gender discrimination
The section on gender discrimination (to be placed in an annexure) should not attempt to define unfair discrimination on the basis of gender, but rather guide complainants and magistrates through an understanding of how to apply the act in relation to gender. This annexure could include some examples of unfair discrimination and additional criteria for the unfair enquiry.  The section on positive measure (s 12) can be moved to that chapter (chapter 5 on Promotion of Equality).

Annexure – Gender Equality and unfair discrimination on the basis of gender.
Examples of unfair discrimination on the basis of gender include, but are not limited to, the following:

(1)  	Unfair discrimination on the basis of sex, pregnancy, marital status, domestic or family responsibilities or sexual in the domestic, political, economic, social, cultural, civil or any other field.

(2) Gender-based violence, including witchcraft or ritual related violence.

(3) Any system, law, policy or practice that prevents or excludes women from inheriting family property;

(4) Female genital mutilation and other violations of bodily integrity;

(5) Sexual harassment;

(6) Any law or practice, including traditional, customary or religious practices, that disadvantages women;

(7) Any law, policy or practice that disadvantages a girl under the age of 18;

(8) Any law, policy or practice that specifically results in women having unequal access to, or enjoyment of, land, finance and other resources; 

(9) Any law, policy or practice that prevents or excludes women from accessing reproductive health care services. 

Additional criteria for determining whether gender discrimination is unfair.
In determining whether a claim of discrimination based on gender is unfair, a court may consider whether:

(1) the act or omission has, or is likely to have, the effect of creating or sustaining systemic forms of domination and disadvantage which perpetuate and re-enforce unequal gender relations and prevent women from being able to develop to their full human potential and participate fully in society;
(1) the impact of the sexual division of labour;  and
(2) the impact of gender discrimination is increased by the impact of other prohibited grounds.

HARASSMENT
1. The Bill defines three forms of harassment – a general definition and racial and sexual harassment.  It does not deal with how a claim for harassment should be dealt with by the courts.  While we believe that harassment falls generally within a meaning of unfair discrimination, we do not think that the three stage enquiry applies to it. In particular, we do not think that harassment can ever be justified. We therefore recommend a separate section dealing with harassment that:
· Defines harassment
· Sets out how to deal with a claim

1. We are not able to produce a draft of this, but will attempt to bring one to the oral submission.

USE OF TERMINOLOGY RE EQUALITY AND DISCRIMINATION
1. The use of terminology relating to equality, discrimination and unfair discrimination is inconsistent throughout the Bill and needs to be carefully edited to ensure that each term if used correctly.

2. We note that ‘substantive equality’ has been defined. We disagree with this for two reasons:
· The content of the definition
· The desirability of a definition.

1. Substantive equality is generally understood to entail both a principle or objective and to describe a method of achieving this objective. As a principle/objective, substantive equality has been defined in several ways to describe real legal, social and economic equality. In a recent constitutional case, Ackermen J described it as ‘remedial or restitutionary equality’ which seeks to eliminate and remedy the injustices of the past.20 Others have referred to it as ‘equality of outcomes’ which seeks to ensure that equality addresses actual socio-economic inequalities.  This meaning is not captured in the current definition.

2. Substantive equality also refers to a method of interpreting and applying the equality right, namely, a contextual analysis that seeks to take into account the actual historical, social and economic conditions in which the rights violation occurs. This meaning of substantive equality has been written into the Act, and our reworking of sections of the Act.

3. By seeking to define substantive equality, the Bill sets up a distinction between equality and substantive equality. This is extremely dangerous. It has always been argued and accepted (by the Constitutional Court) that equality is substantive equality. If this Bill were suddenly to create distinctions, these distinctions could be used to reintroduce a concept of formal equality into our law. We urge that the definition of substantive equality be deleted.
		
THE CRIMINAL LAW AND UNFAIR DISCRIMINATION
4. Several sections deal with the application of unfair discrimination to the criminal law, including sections 6(3), 9(1) and 12(1). If they are to remain in this Act, these sections should be placed in a single section that is more explicit on the content and application of the sections. We suggest that it is preferable, however, that they be developed for incorporation in the criminal procedure act.

5. We do not provide a suggested rewording of these provisions. However, the current wording is far too loosely constructed and is not clearly linked to a criminal notion of intent. The current wording would potentially allow an innocent and unintentional act to be criminalised. That cannot be the purpose of the provision.

PART TWO – ADDITIONAL ISSUES
	
PREAMBLE.
1. The preamble is rather repetitive and should be edited. In particular, the repetition between the preamble and sections should be removed.
 
2. The fourth paragraph of the preamble claims that discrimination based on a number of grounds constitutes a gross violation of human rights within international law. This is not entirely correct. Discrimination on the basis of sexual orientation, for example, has not been recognised internationally as a gross violation of human rights. This is an example of a deeper problem with the Bill which sets up international law as an universal standard that is higher than that of national constitutions or national standards. This is often incorrect generally, and especially in the case of South Africa. International Law can often amount to the lowest common denominator rather than the highest possible standard. In many aspects of its constitution and rights jurisprudence, South Africa is ahead of international law.  The protection against discrimination on the grounds of sexual orientation is an example of this.

3. The final paragraph of the preamble includes the assumption that all forms of inequality and oppression derive from apartheid and thus underplays the more complex and subtle roots of inequality based on gender, disability, sexual orientation, HIV/Aids etc. While we fully agree with the prioritisation of apartheid as a dominant form of oppression, we urge that it is recognised that it is not the only source and form of oppression. 

	We suggest the following amendment :
Thereby contributing to the total transformation of South African society from one characterised by the inequalities and injustices inherent in apartheid and other forms of oppression and subordination to one where the universal principles of equality, fairness, justice and human dignity apply to everyone. 

4. The same reasoning applies to the wording of section 2 (c ).

DEFINITIONS – MARITAL STATUS
5. The current definition of marital status is unclear and incomplete. Firstly, it places no limitation on the types of religious marriages that may be recognised. Secondly, it speaks of a Areciprocal duty of support. There is no legal duty of support between cohabitees at present. Also, people in such a relationship (or a marriage for that matter) may not depend on each other financially and may have separate financial arrangements but may still constitute a family of some kind.

6. Our proposal phrasing is purposefully broad as the South African jurisprudence is very undeveloped on this issue and this definition should not limit the development of such jurisprudence. A broad definition will allow for the development of a good jurisprudence which is also appropriate to South African conditions (families take a great variety of forms because of our history and context). 

7. The essential elements of cohabitation are 
(a) a sexual relationship captured by the word Aintimate and followed by the reference to heterosexual and same sex; 
(b) that the parties live together in some way (although they may not live together all the time eg: migrant workers) captured by the word Acohabit; 
(c) that the parties constitute a de facto family captured by the words Ato form a family unit. 

1. Other jurisdictions have said that such relationships must be stable and permanent. The problem with both these terms is that they may result in cohabitees having to meet a higher standard than married people. Many marriages are neither stable nor permanent and no time limit is placed on these for the purposes of legal benefits.  They are simply regarded as recognised family forms because our society views marriage in a special light. We need to move away from this ideologically biased and legalistic approach and begin to apply the law to families that function as such. 

(xi) 'marital status' includes the status or condition of being - 
(a) single;
(b) married, whether in terms of the Marriage Act, 1961 (Act No. 25 of 1961), or the Recognition of Customary Marriages Act (Act. No 120 of 1998) or any recognised religious law; 
(c) married but separated or divorced;
(d) widowed;
 (e) in an intimate relationship, irrespective of whether it is a heterosexual or same sex relationship where the partners co-habit to form a family unit or not.

APPLICATION OF THE ACT
2. It must be clearly stated that the act binds the state and all persons.

5.(1) This Act binds the State and all persons.

10.	The submission of the CALS Labour Project deals with a reworking of s. 5(2).

C	INTERPRETATION OF THE ACT – SECTION 3
11.Section 3(1)(c ) requires a person interpreting the Act to give effect to an ‘prescribed code of conduct’. We suggest that a minor amendment that ensures that this code of conduct is consistent with the Act.

12.As mentioned in paragraph 2 above, the Bill appears to set up international law as a higher and universal norm to which our laws, and the interpretations thereof, should aspire. In fact, South Africa is, in many ways, more advanced than international law.  It is therefore inappropriate to state (in section 3(2)(c ) and 3(3) that any reasonable interpretation that is consistent with international law must be preferred over interpretations that are inconsistent. This may act as an unnecessary brake on much of our jurisprudence. Our suggested amendments are set out below.

13. 3. (1) Any person applying this Act must interpret its provisions to give effect to - 
(a) the Constitution, the provisions of which include the promotion of equality through legislative and other measures designed to protect or advance persons, or categories of persons disadvantaged by unfair discrimination;
(b) the Preamble, the objects and guiding principles of this Act, thereby fulfilling the spirit, purport and objects of this Act; 
(c) any prescribed code of good practice that is consistent with this Act.
(2) Any person interpreting this Act - 
(a) must, where appropriate, consider international law, particularly the international agreements referred to in section 2;
(b) may, where appropriate, consider foreign law;
(c) must prefer any reasonable interpretation that is consistent with international law over any alternative interpretation that is inconsistent with international law, provided that the interpretation that is consistent with international law provides greater protection to disadvantaged groups than that which is inconsistent with international law.
(3) Any person interpreting this Act must, where a dispute arising from this Act revolves around an issue covered by - 
(a) a provision of an international agreement that binds the Republic as contemplated in section 231 of the Constitution; or
(b) a principle of recognised customary international law as contemplated in section 232 of the Constitution,
attempt to resolve the dispute in conformity with the principle of recognised customary international law or the provision of the international treaty in question, as the case may be.
Provided that the principle or provisions provides greater protection to disadvantaged groups than that which is inconsistent with international law.
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GENERAL JUSTIFICATION FOR PROPOSED AMENDMENTS		

Introductory remarks
The Labour Project at the Centre for Applied Legal Studies in general supports the spirit and principles underlying the  Promotion of Equality and Prevention of Unfair Discrimination Bill. The Project does, however, have a number of problems with the Bill and these are set out below together with proposed recommendations which we believe might assist in the achievement of a more coherent Bill. It must be understood that this submission relates only to areas relating to labour law and does not seek to comment on other aspects of the Bill.  We would also like to note that we support the suggested amendments to the main definition of unfair discrimination submitted by the Gender Research Programme at CALS. 

1. Overlap of equity legislation in employment 
 Section 9(4) of the Constitution (the equality provision) states, inter alia, that national legislation must be enacted to prevent or prohibit unfair discrimination. Section 9(2) of the Constitution provides that legislative and other measures designed to protect or advance persons or categories of persons disadvantaged by unfair discrimination may be taken.

The injunction in section  9(4) and the permissive provision in section 9(2)  have been given effect through the enactment of the Employment Equity Act No. 55 of 1998 (EEA). This Act regulates both unfair discrimination and affirmative action in the workplace. Given this, we believe that it is unwise to include aspects relating to unfair discrimination and affirmative action in employment in another law. A piecemeal approach to legislation was one of the main reasons behind the recent overhaul of  labour legislation. The Explanatory Memorandum to the Labour Relations Act No 66 of 1995 said this about a situation of a multiplicity of laws:

‘Such a multiplicity of laws creates inconsistency, unnecessary complexity, duplication of resources and jurisdictional confusion.’

If the EEA is felt to be lacking in certain respects, we believe that, as far as possible, this should be addressed by amendments to that Act, rather than by inserting provisions relating to unfair discrimination in employment in the Bill.

1.2 Different definitions/notion/grounds of unfair discrimination.
Jurisdictional confusion and uncertainty is created through the use of different notions of unfair discrimination in the EEA and the Bill and because clause 14 of the Bill sets out specific grounds of unfair discrimination which are not specifically provided for in the EEA.  The relevant provision in the Employment Equity Act is as follows:

6.	Prohibition of unfair discrimination
(1) No person may unfairly discriminate, directly or indirectly, against an employee, in any employment policy or practice, on one or more grounds, including race, gender, sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture, language and birth.

(2) It is not unfair discrimination to-

(1) take affirmative action measures consistent with the purpose of this Act; or
(2) distinguish, exclude or prefer any person on the basis of an inherent requirement of a job.

(3) Harassment of an employee is a form of unfair discrimination and is prohibited on any one, or a combination of grounds of unfair discrimination listed in subsection (1).’

However, in the Equality Bill this definition of unfair discrimination is extended by the general definition and by clause 13 (ii) (a) and (b), which state:

13	(ii)	“unfair discrimination”, or “to unfairly discriminate”, in addition to the definition of “unfair discrimination” referred to in section (xxvi), includes-

(1) “unfair distinction, exclusion or restriction made on the basis of one or more of the prohibited grounds, or on any other ground which is aimed at or has the effect of impairing or nullifying the enjoyment or exercise by a person or group of persons, of employment opportunities;

(2) the failure to identify and take reasonable measures to remove any barriers to the full enjoyment of employment opportunities, by persons who were historically denied such opportunities by law or practice.		

1.2 Inadequate insulation of Employment Equity Act (EEA)
The question of overlap between the Bill and the EEA has been addressed by the Equality Bill to a certain extent.  However, we believe that the relevant  provision does not deal with the issue properly. The Equality Bill (through clause 5) sets out to remove from the purview of the Bill issues relating to discrimination dealt with by the EEA.  The relevant provisions reads as follows:

‘(1)	This Act binds the State

(2)If any conflict relating to a matter dealt with in this Act arises between this Act and the provisions of any other law, other than the Constitution or an Act of Parliament expressly amending this Act, the provisions of this Act must prevail: provided that this Act only applies to unfair discrimination in respect of issues relating to employment to the extent that it deals with issues which are not regulated by the Employment Equity Act, 1998 (Act No.55 of 1998).’

Depending on the way in which clause 5 is interpreted, it could be the case that because of the extended notion of unfair discrimination in clause 13 and the grounds of unfair discrimination in clause 14, neither of which are contained explicitly in the EEA, employees who fall within the ambit of the EEA could also fall within the ambit of the Equality Bill. In other words, if clause 13 and 14 issues in the Bill are regarded as supplementary to the provisions on unfair discrimination in the EEA, they are issues which will not be insulated from the Equality Bill, and will be regulated by that Bill. The effect would be that the very same employees who are regulated by the EEA would also be regulated by the Equality Bill in respect of clause 13 and 14 issues: thus such employees could forum shop, which is highly undesirable. Likewise, employers may resist claims brought under the EEA on the basis that they should be brought under the Equality Act.

The same comment also applies to the provision dealing with the equality courts.  In the EEA unfair discrimination  matters are prosecuted through the CCMA and the Labour Courts.  In the Bill such claims are prosecuted through equality courts which are Magistrates Courts and the High Court. Clause 46(3) of the Bill attempts to insulate from  regulation in the equality courts all matters regulated under the EEA.  The relevant provision reads as follows: 

‘(3)	No proceedings may be instituted in terms of or under this Act in relation to unfair discrimination in respect of issues relating to employment if the issues in question are regulated by the Employment Equity Act, 1998 (Act No. 55 of 1998).’

The same point as above applies here.  If clause 13 and 14 issues are regarded as not being regulated by the EEA, then they fall to be regulated by the Bill, and will be prosecuted through the Magistrates and High Courts.  The implication is that, firstly, employees and employers will again be able to forum shop; and secondly, that a different set of courts will be considering issues to do with unfair discrimination and affirmative action in employment.  One of  the reasons why a separate labour court structure was introduced with the same status as the High Court was because it was felt that judicial officers need to be experienced in issues relating to employment to ensure the development of a coherent labour jurisprudence.  The possibility that two sets of courts could deal with discrimination  matters relating to employment gives rise to the possibility of the development of  contradictory and therefore confusing labour jurisprudence. This is undesirable.

The problem outlined above will not arise if section 6 of the EEA which regulates unfair discrimination  is read to include clause 13 and 14 issues.  However, it is by no means certain that this is how it will be interpreted, in which case the confusion outlined above will prevail. 

Even if one accepts that the clause 14 grounds and definitions are issues covered by the Employment Equity Act, and therefore insulated, this would only be in the case of persons who are employees in terms of the Employment Equity Act. Persons falling outside the definition of employee in the EEA, such as independent contractors and members of the NDF, SASS and NIA would still fall under the Bill. This is dealt with further below.

1.1 Different tests for unfair discrimination
Further confusion may arise as the test in the Equality Bill for unfair discrimination in employment differs from the test in the Employment Equity Act. The constitutional test and that in the Equality Bill comprise a three-stage enquiry - relating firstly to the existence of discrimination, secondly to whether the discrimination is unfair, and thirdly to whether it is justified under section 36. In the Employment Equity Act, there is a two-stage test  - firstly, whether there is discrimination and secondly, whether it is unfair. There is no third stage limitations enquiry. The fact of differing tests in the Bill and the EEA opens the legislation to constitutional challenges of unfairness, in that different categories of persons could be treated differently according to whether they are regulated by the Employment Equity Act or Equality Bill.

1.4	Differing onus provisions
The EEA has a specific onus provision whereby the onus to prove that discrimination is not unfair rests in all instances with the employer. This is provided for because it was felt that in the employment situation it is often difficult for employees, who generally have limited resources, to prove their case against the employer who has much greater resources.  Even if the Bill is amended to bring it into line with the Constitution, this will not solve the problem of contradictory labour jurisprudence as in the constitutional test, where unfair discrimination is on an unlisted ground, the onus to prove that the conduct is unfair is on the complainant, whereas in the EEA onus to prove that the discrimination is not unfair is always on the respondent (the employer).

1.5	Different defences
The EEA sets out two defences against claims of unfair discrimination: namely, discrimination based on the inherent requirement for the job; and secondly discrimination based on affirmative action measures. If the Bill contains a section on employment then these defences should be included. 

2. Unfair discrimination extended to specific categories of persons
The jurisdictional confusion and uncertainty engendered by these differing concepts of unfair discrimination are compounded even further when the application of the provisions to certain categories of persons is considered.

2.1	Independent contractors
The application of the unfair discrimination provisions also apply to different categories of persons as the definition of ‘employment’ is the Equality Bill differs from that in the Employment Equity Act (and the Labour Relations Act and Basic Conditions of Employment Act).

The Equality Bill’s definition of employment includes independent contractors.  This is a serious departure from well-established law which makes a distinction between employees (and hence ‘employer’ and ‘employment’) and independent contractors and excludes the latter from labour law precisely because they are not employees as they work for their own accord on contract.

It is suggested that if the intention of this clause was to extend the protection against unfair discrimination to independent contractors, then this should be done through a separate provision in the Equality Bill not linked to a section on employment. It is recommended that a reworded provision be inserted into section 32 of the Equality Bill.

The definition of employment is also problematic as it introduces a concept of work ‘for consideration’. This is an English concept and foreign to our law. The definition is at odds with the definition of ‘employee’ (and hence ‘employer’ and ‘employment’) in the Labour Relations Act, Employment Equity Act and Basic Conditions of Employment Act in that those Acts do not require that work be for remuneration (ie consideration). In addition, the definition in the Equality Bill is narrower than that in the Employment Equity Act, as in the latter the definition of employee includes a situation where work is not remunerated.

2.3	The Employment Equity Act excludes from its ambit members of the National Defence Force, National Intelligence Agency and South African Secret Service. In this it follows the Labour Relations Act and Basic Conditions of Employment Act. In the Explanatory Memorandum to the draft Labour Relations Act the exclusion of these members and the consequent restriction of their rights was explained as arising from the unique functions which they perform. These persons would under the current draft of the Equality Bill fall under its provisions. This is particularly problematic as these persons would then be subject to different unfair discrimination concepts and grounds and a different constitutional test. This opens the way for persons to claim unequal treatment depending on which law they are regulated by.

A preferable alternative would be rather to set processes in motion either to amend the Employment Equity Act or to include anti-discrimination and equality provisions under the Acts, codes and regulations governing those members, rather than adopting, as stated above, a piecemeal approach by including this clause under the Equality Bill.

3. Section 12(1)(d)
It is suggested that the arguments relating to the provisions under the employment section apply here as well. The Employment Equity has specified women as a designated group and the aim of 12(1)(d) is fully dealt with in the Employment Equity Act. As far as members of the NDF, SASS and NIA go it is recommended (as above) that these members be included under the Employment Equity Act instead, the same recommendation will apply here as well.

4. Audit of labour law
Finally the Act contains a provision for an audit of labour law by the Minister. This provision is useful, and will not create any problems jurisprudentially.

RECOMMENDATIONS
Two options are suggested below: the deletion of the Employment Sector which is the preferred option as it would ensure that there is coherence in the application of unfair discrimination in employment, and, secondly,  the amending of the Employment Sector, the effect of which would be to meet some of the main problems mentioned.  However, it is felt that problems of coherence would still inevitably remain, and for this reason we prefer the first option.
 
1. Deletion of Employment Sector from Equality Bill
1.1 The entire employment sector be deleted except for the provision relating to the Minister of  Labour’s audit.	 

1.2	The wording relating to the application provision (clause 5) in the Equality Bill dealing with the insulation of  the Employment Equity Act (EEA) be revised to ensure that all unfair discrimination measures in employment are regulated only by the EEA.
1.3	A section relating to the protection from unfair discrimination of independent contractors be inserted under section 32, Part I - Foods, Services and Facilities.
1.4	Section 12(1)(d) be amended to delete the reference to employment opportunities.
1.5	Discussions be held with the Department of Labour about the possibility of amending the EEA to take cognisance of the grounds of unfair discrimination in clause 14 and to extend the provisions of the EEA to include members of the NDF, NIA, and SASS.

2. Retaining an amended  Employment Sector
This option covers an alternative, but less desirable, course of action. It must be stressed that it will not fully address the general problems of overlap and contradictory jurisprudence which is a serious problem with the Equality Bill as it stands, but we believe it will go some way towards remedying the problems.

2.1	The wording of the application clause (clause 5) be amended so that it reads more simply and clearly and that it unambiguously excludes from its ambit the regulation of employees regulated by the Employment Equity Act. The suggested proviso to clause 5 could read as follows: ‘Provided that any claim or definition of unfair discrimination under this Act, arising within the scope of the application of the Employment Equity Act as set out in section 4 of that Act, shall be regulated by that Act.’

2.2	The proviso in clause 46(3) be similarly amended so as to ensure that all unfair discrimination and affirmative action claims are prosecuted through the CCMA and the Labour Courts. 

2.3	One definition of unfair discrimination be included in the Bill. However, the following should be ensured: (i) that the test for unfair discrimination in employment follows the test in the EEA, and (ii) that the onus provision also follows that in the EEA.  This might necessitate a different treatment of unfair discrimination in the employment sector from the remainder of the Bill. 

2.4	The defences to claims of unfair discrimination of an inherent requirement for the job and affirmative action as contained in the EEA be included in the employment sector.

2.5	The definition of ‘employment’ be amended to reflect the definitions in the Labour Relations Act, Basic Conditions of Employment Act and the Employment Equity Act, to avoid the problem of confusion.

 The provision relating to independent contractors be removed to Part I section 32.

2.6	Section 14 either be deleted or the following amendments made to the wording:
(i)	‘Any person’ in the introductory section be changed to ‘any employee’ to bring the wording in line with that in the Employment Equity Act. The rationale is that the section relates to the employment relationship and this should be reflected in the provisions. This would not have the effect of  excluding members of the NIA, NDF or SASS as it is arguable that they may be regarded as employees.  If not, then a special provision can be inserted to ensure that they are covered.

(ii)	Subsection (e) of section 14 dealing with independent contractors be moved to Part I, section 32.

(iii)	Subsection (g) of section 14 be deleted as it is vague and meaningless.

2.7	The purpose of an employment sector in the Bill would presumably be to cover any employees excluded by the EEA. The main category if the above amendments are introduced would be members of the NIA, SASS and NDF as they are excluded from the EEA. It should be borne in mind, however, that unless the provisions relating to unfair discrimination in employment are consistent in both the EEA and the Bill, employees falling under the EEA and members of the forces falling under the Bill could be subject to different treatment when they raise claims of unfair discrimination. This could lead to their raising a claim of unequal treatment on the grounds that different laws treat them differently on the issue of unfair discrimination.

CARAS Trust
The Promotion of Equality and Prevention of Unfair Discrimination Bill

Representations by the CARAS TRUST

The CARAS TRUST - Centre for Anti-Racism and Anti-Sexism - wishes to support in broad terms the Promotion of Equality and Prevention of Discrimination Bill. In particular we consider constructive a number of its features which may seem controversial to some people.

Some of our Trustees and our Consultants have lived and worked overseas during periods of exile and have experienced comparable anti-discriminatory legislative regimes; therefore we are in a position to make some comments. The following points are raised in order of their importance rather than their position in the Bill.

· We support the placing of the onus of proof upon the alleged discriminator. This is not grounded in assumptions about the pre-eminence of the interests of the discriminatee. It is that putting the onus there is the only way to judge the issue on objective evidence rather than speculative issues around the motive of the alleged discriminator. In other words it is not possible - or even useful - to prove whether or not a person intended to discriminate: at what level for instance are we do judge an intention? But it is possible, on the basis of documents relating to procedures to judge whether a person has in effect disadvantaged another on the grounds of a perception that overrode the qualities apparently sought. Thus a person who offered more than others in the way of the characteristics sought but who failed to be chosen can show that the effect of the selection procedure was discriminatory, regardless of the intentions - however those are judged.

·We support the outlawing of certain insulting speech. To do so sets a benchmark or standard by which a society should be able to judge its progress. No doubt, actual prosecutions of people using such language will constitute a small proportion of  the occasions on which it is used - just as the Swedish legislation outlawing the practice of hitting children was used as a statement of aspiration rather than a law with which to punish parents and other carers. But it is important that our country goes forward with a clear vision of the inclusive society which rejects exclusivity of access and leadership, and the language that upholds an ideology of superiority.

· We reject the idea that proscribing certain insulting ways of addressing others is an infringement of freedom of speech. The history of our country is such that inflammatory language can be dangerous. People whose dignity and respect have been constantly attacked over the centuries on the grounds of their race, sex etc do not now in the new situation take phlegmatically to reminders of the pain of racism and sexism. Nor is it the position of those who have not suffered such treatment to pronounce upon whether reactions to such insults is ’over-reactive’ etc, since they do not have the necessary experience to judge. It is not the right of any person to damage another or put the society at risk. To prevent their doing so is not an infringement of rights but a promotion of those of vulnerable people.

· We think the inclusion of the word ‘Boer’ as one of the outlawed insults may be inappropriate because it is ambiguous, having a perfectly acceptable meaning as well as a derogatory one. It also looks like a somewhat forced attempt to be ‘even-handed’ between Black and White people, when in truth there is no comparison about the hurt inflicted, given the power imbalance between them.

· It is perhaps worth making the point that in principle the legislation is necessary because from it will flow changes in behaviour, and from that, in time, changes in attitudes. When legislation was first introduced in Europe and the United States there was objection on the grounds that ‘legislation cannot change minds’. Nor is it intended to do so. A law outlawing murder is not intended to forbid murderous thoughts, only to forbid their being acted out. Until there was anti-discriminatory legislation in those countries the great majority of the population continued to discriminate on a huge scale. When it was passed, the overt behaviour changed dramatically. People in organisations who opposed discrimination were much strengthened 

· We support the use of the positive statement in the title that the purpose is to promote equality by preventing discrimination. The CARAS TRUST has no illusions that preventing discrimination will end racism and sexism rapidly - they are the product of centuries of profound conditioning. But they can create better access for disadvantaged people in the meantime. These things dovetail through time.

MARGARET LEGUM, TRUSTEE OF CARAS TRUST

Commission on Gender Equality 
Submission To The Ad hoc Parliamentary Committee On The Promotion Of Equality And The Prevention Of Unfair Discrimination Bill 
By The Commission on Gender Equality

Executive Summary
1.The Commission on Gender Equality (CGE) welcomes the Promotion of Equality and Prevention of Unfair Discrimination Bill (the Bill).  We appreciate the enormity of the task the legislature faces in drafting this legislation: promoting substantive equality and preventing unfair discrimination.  

2. As you are aware the CGE is a Chapter 9 institution tasked by the Constitution with the responsibility of supporting democracy in South Africa, through the promotion of gender equality and the elimination of gender inequality in our society.  

3.This Bill represents the most significant piece of legislation since the Constitution on issues of equality and the elimination of unfair discrimination.  We consider it a critical tool to assist us in our work of promoting gender equality and preventing gender discrimination.  

4.The CGE’s submission focuses on five principal areas:

·The Bill’s enforcement mechanism – the necessity for an interim tribunal before the Equality Courts can be established in the magistrates’ courts.
·Positive measures to promote equality – the necessity for this legislation to recognize the role of the Commission on Gender Equality as a co-custodian with the South African Human Rights Commission (“SAHRC”), of equality in South Africa.
·The definition of unfair discrimination – the need to have one definition that applies to all forms of discrimination.
·Other Gender concerns such as the need to include Family Responsibility and status, HIV/Aids, and socio-economic status as prohibited grounds of discrimination.
·The Bill’s treatment of discrimination in specific sectors

5.In terms of the enforcement mechanism, the CGE recommends that the section dealing with the equality courts be amended to provide for the creation of an interim equality tribunal.  The CGE agrees with the intent of the drafters of mainstreaming equality adjudication through the “normal” court system.  However, we believe that the magistrates' courts in particular are not ready to assume this responsibility.  Creating an interim tribunal does not involve creating a new permanent structure; it will allow the necessary time for the equality training and upgrading of magistrates’ skills to occur without prejudice to people who need the immediate implementation of the legislation. 

6.It is recommended that the tenure of this tribunal not be more than three years.  The tribunal will be composed of eight “presiding officers”; all the presiding officers will be seconded from their current positions – 4 judicial officers; 2 commissioners from each, the CGE and the SAHRC.  The tribunal will operate on a circuit court arrangement with a panel of two presiding officers hearing cases. Presiding officers will be assisted by a clerk, and two equality assistants who would be permanently located in two magistrates’ courts per province.  The position of equality assistants is already provided for in the Bill.

7.There is precedent for this type of tribunal.  The office of the Pension Funds Adjudicator could provide a model for this tribunal.  The Pension Funds Adjudicator resolves disputes in the pensions industry and brings principles of equity to bear in his determinations.  The important difference between the two would be that the Pension Funds Adjudicator is a permanent institution while the equality tribunal would be temporary. 

8.With regard to the roles of the CGE and the SAHRC, the CGE requests that Parliament give recognition to the CGE as a co-custodian of equality legislation.  The Constitution provided for both the creation of the SAHRC and the CGE because the drafters recognized the importance of gender discrimination, and that without gender equality, democracy and transformation of South Africa would remain incomplete. The following sections will have to be amended to include the CGE. Chapter 2, section (15), and Chapter 5 section 51(4) dealing with “[m]easures to prevent and eliminate unfair discrimination and to promote equality”. Chapter4, section 46(2) which states who may institute proceedings under the equality legislation.  Chapter 7, section 54 dealing with the establishment of the Review Committee.

9.CGE recommends that the various definitions of unfair discrimination in Chapter 2 be deleted and replaced by a single definition of “discrimination” that applies to all grounds and sectors.  The purpose of this is to avoid confusion that will arise due to the fact that in a particular case various grounds of discrimination may intersect for example gender, race, and disability.  We recommend that the definition of discrimination be in line with how the Constitutional Court has interpreted the concept of discrimination.

10.Finally, the CGE strongly recommends that family responsibility or status, HIV/Aids, and social and economic status be included in the list of prohibited grounds in this legislation.  Discrimination on these grounds serves to entrench gender inequality because women are particularly vulnerable to these forms of discrimination.  

The CGE thanks the Ad Hoc Committee on the Promotion of Equality and Prevention of Discrimination Bill for this opportunity to address this Parliament on this very important legislation.

Introduction
1.The Commission on Gender Equality (CGE) is one of six independent statutory bodies established in terms of Section 187 of the Constitution of the Republic of South Africa (The Constitution).1 The CGE is mandated by the Constitution to “promote respect for gender equality and the protection, development and attainment of gender equality.” 

2.In terms of its enabling statute, the Commission on Gender Equality Act2  (The CGE Act) the CGE’s functions include:

· Monitoring and evaluating the policies and practices of government, the private sector and other organizations to ensure that they promote and protect gender equality;
· Receiving gender related complaints;
· Public education and information;
· Reviewing existing and upcoming legislation from a gender perspective;
· Investigating inequality; and 
· Commissioning research and making recommendations to Parliament or other authorities.

3.In accordance with these powers, and recognizing the critical importance of this legislation as a mechanism through which indirect and systemic discrimination with regard to gender equality can be addressed, the CGE has reviewed the Promotion of Equality and the Prevention of Unfair Discrimination Bill (the Bill).  In addition, the CGE participated in the processes convened by the Equality Legislation Drafting Unit3.  Furthermore, the CGE also initiated and participated in various civil society initiatives to discuss and debate proposed legislation to promote equality and prohibit unfair discrimination4.  
4.The CGE welcomes the Bill and appreciates the enormity of the task the Bill is set to achieve namely the promotion of substantive equality; and elimination of unfair discrimination.  The Constitution has made it clear that the purpose of this legislation is to facilitate the translation of the Equality Clause into reality for South Africans. Through its submission the CGE wishes to ensure that the Bill achieves its Constitutional objectives and brings South Africa in line with its international obligations.5 

Constitutional and Legislative Framework of Equality Legislation
5.The Constitution has equality as a core value and as one of its primary rights.  The Constitution supports a substantive understanding of equality as opposed to a formal understanding of equality.  Formal equality is simply about the equal treatment of people.  It focuses on individuals and does not account for the social and economic disparities that exist.  The disadvantages faced by groups such as black people, women, the disabled and other disadvantaged groups are ignored.  

6.This Bill may be seen as going beyond the Constitutional mandate of section 9(4), which specifically calls for “national legislation to prevent or prohibit unfair discrimination”.   If this legislation simply outlawed unfair discrimination it would be taking a formal equality approach.  The CGE believes that in order to prevent unfair discrimination the legislation must promote substantive equality.

7.Under a formal equality paradigm, affirmative action and any other positive differential treatment measures would be unacceptable.   Substantive equality focuses on both equality in treatment and equality in outcomes. Given South Africa’s history of inequality and the systemic discrimination against the majority of the population, a substantive approach to equality is imperative.  

8.The Constitutional Court has endorsed a substantive approach to equality. In Brink v. Kittshoff, a case involving sex discrimination, the Court decided that the main purpose of the equality clause is to remedy systemic patterns of disadvantage based on race and sex discrimination in South Africa, which manifests itself most acutely in the case of black women.6  

9.Moreover, both the Employment Equity Act of 1998 (EA) and the Labour Relations Act of 1996 (LRA) have adopted a substantive equality approach.  Both Acts recognize that in certain circumstances it is necessary to treat groups of people differently in order to achieve equality.  

10.The CGE applauds the Bill’s adoption of a substantive equality approach as evidenced by the following:

·The Bill’s endorsement of affirmative action and other positive differentiation measures; 
·The Bill’s adoption of a definition of unfair discrimination that includes both direct and indirect discrimination; and 
·The inclusion of the duty to accommodate.

11.The CGE wishes to underscore the importance of the inclusion of the duty to accommodate groups identified by any of the prohibited grounds.  South Africa would not be alone in extending this duty beyond the disability area.  In Canada the duty to accommodate has been employed involving a worker who was dismissed for refusing to work on a Saturday which she observed as a Sabbath.7  Also, in a case involving pregnancy, a court decided that an employer was required to accommodate a pregnant employee who could not work safely in spray painting areas by reassigning her to a packing area.8 

12.The CGE has identified five principal areas on which to focus its submission:  

A.The Bill’s enforcement mechanism – the Equality Courts and the necessity for an interim equality tribunal.

B.Positive measures to promote equality: the necessity for this legislation to recognize the role of the CGE as a co-custodian with the South African Human Rights Commission (SAHRC) of equality in South Africa.

C.The Bill’s treatment of “unfair discrimination” in general and in specific sectors.

D.The Bill’s treatment of discrimination in specific sectors.

E.Other Gender Issues - Inclusion of “Family Responsibility and Family Status”, HIV/Aids, and “social and economic status” as additional prohibited grounds of unfair discrimination.
  
13.The CGE therefore makes the following recommendations in the spirit of support and out of the desire to ensure that the Bill delivers on the Constitutional promise on equality.
 
A.  Improving The Enforcement Mechanism
The Equality Courts
14.The CGE cautiously supports the creation of Equality Courts within the magistrates’ courts and the High Courts. We believe however, that an intermediate step is necessary to ensure adequate application and enforcement.  This will enable speedier implementation while the magistrates’ courts are being transformed.

15.Since its inception two years ago the CGE has worked to ensure that women, particularly the most marginalised i.e. those in poor rural and peri-urban areas, are able to access the legal system and that the system itself can become a vehicle for promoting equality.

16.Although the CGE is not an implementing agency, in view of scarce resources and in the context of this pivotal equality legislation, it is willing to contribute by playing a more “hands-on” role.  The CGE therefore, is putting forward a recommendation for an interim structure that will utilise its own and the SAHRC’s resources.  The interim structure would be dissolved after thirty months and the adjudication of equality cases will revert to the magistrates’ courts as currently envisaged by the Bill. 

17.The CGE believes that this legislation is an important tool in making the legal system accessible to the most vulnerable groups in society, such as women, rural people, and the poor.  These vulnerable groups are most likely to require the protection of this legislation. Reliable and straightforward access to enforcement is critical to the efficacy of this legislation.  The principle of access includes access to enforcement in rural areas, the user friendliness of the forum, and access to legal representation.  

18.For this reason, the CGE proposes that a temporary interim enforcement mechanism be established which would function until such time (two and a half years) as the necessary reforms and training of the magistrates’ courts has been accomplished.9  This proposal is cost effective and provides the Parliament and Government with the opportunity to ensure the successful implementation of equality legislation.  

19.Although the Bill implicitly recognises the importance of accessibility by making provision for every magistrate’s court and every High Court to eventually become an equality tribunal, 10 the magistrates’ courts in particular do not at present provide an accessible and efficient forum for the adjudication of equality cases.

20.The CGE shares the Bill’s vision of ensuring that equality is mainstreamed throughout the judicial system. However, we are concerned however, that this legislation is adding an additional burden on an already overburdened system.  We have two recent examples of the judicial system’s failure to cope with additional obligations created by new laws – the new Domestic Violence Act and the Maintenance Act.  In theory, both these Acts go a long way toward promoting gender equality and the CGE strongly supported both Acts.  Unfortunately, they are not being implemented due to lack of police resources and the inefficiency and intransigence of the magistrates’ courts.  This lack of enforcement frustrates Parliament’s enactments and has adverse gender implications since most of those affected by the non-enforcement of the new Domestic Violence Act and the Maintenance Act are women.

21.The magistrates’ courts are understaffed and have mostly demonstrated an appalling lack of gender sensitivity.  Consider the sentencing of convicted rapists and the less publicised indifference to women seeking maintenance for their children. The apartheid era mentality still predominates in the magistrates’ courts - there is no  understanding of gender issues.  This lack of experience and understanding in dealing with equality and discrimination issues will gravely undermine this legislation.

22.The Bill does not provide for the immediate appointment of presiding officers, nor does it give any indication of when every magistrate’s court and High Court will become a functioning equality court.11 It would appear that the Bill anticipates an incremental approach to the implementation of the legislation. This submission recognizes that access to the forums for resolution of equality cases will, of necessity, be limited.  However, the CGE’s proposal wants to ensure that though limited, the forum is effective.

23.While the CGE acknowledges that the Department of Justice has begun the process of transforming and improving the administration of justice in the magistrates’ courts, the performance of the magistrates’ courts remains poor.   It will be a long time before the accessibility and ability to deliver of the equality that Parliament envisages will be a reality.  Although South Africans can be proud of the constitutional and legislative advances, made towards equality, such advances without being accompanied by adequate implementing mechanisms are worthless. 

24.The CGE is mindful of both the time and resource constraints involved in the endeavour to implement this Bill, and we are cognisant of Government’s enormous challenge to ensure delivery.  This proposal seeks to aid the implementation process, it is discussed below.

The Proposed Interim Equality Tribunal
25.This temporary structure would take the form of an “interim tribunal” composed of four commissioners two from the SAHRC and two from the CGE and four judicial officers.  These eight “presiding officers” would be seconded from their current institutions for a period of two and one half years. As already provided for in the Bill, the presiding officers would be supported by two equality assistants located in central courts in each province. The presiding officers would move around the country in a circuit court arrangement with a “commissioner” paired with a judicial officer.  The presiding officers would be specially trained to ensure that they have the skills and expertise in equality legislation.

26.Matters could be referred from outlying rural courts, police stations, advice offices and other sources.  This legislation should extend a duty to court officials to assist a complainant in approaching the correct forum.

27.We recommend the following practical arrangements:12

·The two-member panels would be assigned two or three provinces each, based on the population sizes of the provinces.
·The panel would then be required to hold hearings at a minimum of two different magistrates’ courts in each province.  Permanent courtroom and office space would be allocated to them at each location.
·At each of these locations a permanent equality assistant and a clerk would be appointed to handle administrative matters.
·Correspondence for the tribunal can be sent to any of the locations assigned for hearings within the province.
·The powers of the presiding officers will be the same as those enumerated in the current Bill in sections 48 and 49.
·Legal qualifications though desirable would not be required for the seconded Commissioners because they would be paired with a judicial officer.  Presiding officers and equality assistants will be specially trained to handle cases arising under this legislation.
·The presiding officers seconded to the Interim Equality Tribunal would not be functioning as “commissioners” of their respective commissions during their tenure as presiding officers.
·In the event a matter is brought before the tribunal by either the SAHRC or the CGE, the presiding officer seconded from that Commission will be required to recuse themselves.

28.The tribunal would function in terms of the new rules and procedures already contemplated by Chapter 6 of the Bill. The CGE recommends that procedures of the Equality Tribunal must have the following characteristics:13

·An emphasis on an inquisitorial approach, as opposed to the existing adversarial approach of our courts, this will help keep the tribunal accessible to the poor and uneducated.
·Limited pre-trial procedures (possibly a statement of case from a complainant, together with a statement from the Respondent).
·Procedures must aim at the achievement of an expedited hearing.  Unnecessary postponements and delays should be limited.
·Flexible rules of procedure, in the discretion of the presiding officer, dispensing with the ordinary rules of evidence, and adopting an informal approach.
·Empowering presiding officers to conciliate certain matters, without conducting a full hearing, where appropriate, or by consent between the parties.  Should a hearing become necessary, the hearing would be conducted by another presiding officer panel.

29.The presiding officers would have the discretion to make the following orders:

·Making a settlement an order of court where appropriate;
·Special damages for actual financial loss;
·Preventative damages, in the form of an award to a body or organization responsible for addressing discrimination;
·Interdicting / restraining discriminatory practices;
·Directing steps to be taken in order to stop unfair discrimination;
·Ordering a respondent to provide the opportunities and privileges that were unfairly denied to the complainant;
·Ordering the implementation of special measures to address the discrimination by the Respondent;
·Directing that reasonable accommodation be made;
·Referring concerns regarding systemic discrimination to the SAHRC and the CGE for further investigation.
·The Presiding Officers would also have wide discretion as to making cost orders, working from the central premise that each party pay their own costs.  In cases of gross inequality, ordering a guilty defendant to pay the complainant’s costs.
·Parties would be entitled to legal representation.  The Presiding Officer would have the discretion to order representation from legal aid for a party should the matter warrant. 
·Certain decisions would be published. 

30.The Department of Justice could pass regulations that would provide some form of initial guidelines as to appropriate awards, in order to facilitate some level of consistency in awards across the country.  Decisions of the Tribunal would be binding and enforceable.  The decisions may be taken on review or appeal to the High Court having jurisdiction in the area.

31.There is precedent for this type of tribunal to be found in the Office of the Pension Funds Adjudicator14.  The Pension Funds Adjudicator resolves disputes in the pensions industry and brings principles of equity to bear in his determinations.  The important difference between the Equality tribunal and the Pension Funds Adjudicator is that the Adjudicator is a permanent institution while the Equality tribunal will be temporary.

Preserving The Independence of The SAHRC And The CGE
32.In making this recommendation the CGE is concerned that the independence of both the interim tribunal and the respective commissions from where presiding officers are seconded, not be compromised. The seconded commissioners will need to be strictly apprised of their independence and objectivity from their Commissions, while serving on the Equality tribunal. Therefore, the CGE and the SAHRC will be able to maintain their independent status and maintain their statutory functions of:

·Monitoring the implementation of the Act;
·Making recommendations regarding amendments;
·Assisting the public in lodging complaints with the Equality Division;
·Appearing in the division as an amicus curia (friend of the court), on behalf of complainants, or in its own name;
·Developing and publishing guidelines and codes-of-conduct relating to discrimination;
·Assisting departments and organisations to develop internal mechanisms to deal with complaints of discrimination;
·Training of organisations around the treatment of discrimination;
·Popularizing and running information campaigns on the legislation and the remedies available;
·Training of paralegal and advice officers among others, with regard to the legislation;
·Receiving reports from all Equality Courts regarding the number, nature and outcomes of all matters dealt with;
·Reporting annually to Parliament on the above issues.

33.Moreover, the creation of this interim tribunal is consistent with the guiding principles of the Bill. The Bill calls for the principle of access to substantive equality be followed and that dispute resolution be expeditious, affordable, participative, and where appropriate informal.15 

34.The establishment of this interim tribunal would facilitate the fast and efficient implementation of this legislation, while allowing the transformation of the magistrates’ courts into forums that would be able to implement this legislation without undermining its purpose.

35.It is hoped that this solution addresses the concern of Government and some opposition parties over the proliferation of statutory bodies and helps make the utilization of existing resources more efficient. The cost implications of this interim tribunal are unlikely to be more than what is contemplated in the Bill. The bulk of the R50 million earmarked by the Bill would be spent on the development of training programmes for, presiding officers, equality court assistants and assessors, the granting of legal assistance to complainants, and the limited expansion of capacity in the SAHRC and the CGE to enable them to deal with the equity reports they will receive.

B.	Positive Measures to Promote Equality: The Act Must Accord the Commission on Gender Equality A Role Equal to That of SAHRC as Custodian of Equality
36.The preamble to the CGE Act states that the Constitutional aim of the CGE is to:  
“Promote gender equality and to advise and make recommendations to Parliament or any other legislature with regard to any laws or proposed legislation which affects gender equality and the status of women.”16

37.The CGE has eagerly awaited this legislation and has participated in the deliberation on this legislation.  It is therefore, with some disappointment that we note that the CGE has been virtually excluded from playing any meaningful role in the implementation and monitoring of the legislation.17 

38.Chapters 2, 4, 5, and 7 of the Bill, essentially make the SAHRC the primary custodian of equality. Chapter 5 of the Bill deals with the promotion of Equality; it requires the Ministers responsible for the sectors specifically identified in Chapter 2 of the Bill to formulate equity plans, which are to be submitted to the SAHRC.18  In addition, Chapter 4, section 46(2) list those who may institute proceedings (“locus standi”) under the equality legislation.  It omits the CGE as an institution with locus standi.   Furthermore, Chapter 7 of the Bill dealing with the establishment of the Review Committee specifically provides that one of the members of the Review Committee must be the Chairperson of the SAHRC and fails to recognize the importance of having someone with gender equality expertise on the Review Committee.19 

39.The failure to recognize the CGE as co-custodian with the SAHRC of equality in South Africa serves to minimise the extent of gender discrimination in this country and to undermine the Constitution’s commitment to gender equality. The CGE was established because of the recognition that without gender equality, democracy and transformation of South African society remain incomplete. 

40.The CGE does not have a monopoly on the ideals of gender equality, democracy, and transformation. However, the fact that it is a constitutionally mandated body that exists separately from the SAHRC demonstrates that until such time as gender considerations are successfully mainstreamed, it is essential for the CGE to continue to act separately for gender equality.  We believe that it is the Constitution’s expectation that the CGE and the SAHRC share custodianship over legislation such as this.

41.As sister organizations created equally by the Constitution, the CGE and the SAHRC were independently entrusted with the responsibility to promote equality by being “watchdogs” in their respective spheres of gender equality and human rights. While maintaining their separate focus on their respective missions, the CGE and the SAHRC have worked hard at forging a close cooperative and mutually supportive working relationship in their effort to achieve equality and promote human rights.    

42.The CGE believes that the equity reports as required by Chapter 2 must be submitted to both the CGE and the SAHRC.  We believe that the SAHRC and the CGE have worked together in the past and can be trusted to make adequate institutional arrangements to handle these reports.

43.In addition, we recommend that all Constitutional institutions should be afforded locus standi under this legislation.  

44.Furthermore, the CGE submits that one of the persons on the Review Committee must be the Chairperson of the Commission on Gender Equality. The primary function of the Review Committee is to advise the Minister of Justice on the efficacy of the Act.  Gender equality will be a major factor in determining efficacy.  

45.The Chapter 5 section 4(a) of the Bill requires the Ministers responsible for the sectors referred in Parts D to L in Chapter 2 legislation to “eliminate any form of inequality in any law, policy or practice for which those Ministers are responsible”. The CGE has already begun the process of identifying discriminatory laws.   In 1998, the CGE commissioned an audit of sex/gender discriminatory legislation; the Centre for Applied Legal Studies (“CALS”) conducted the audit.   It indicates a number of discriminatory laws still remain in the statute books.  For example, Social Security and employment benefits under the Unemployment Insurance Act and the Compensation for Occupational Injuries and Diseases Act remain unavailable to farm and domestic workers, thereby discriminating against a large number of women working in these sectors.  This is but one example of the type of expertise developed by the CGE that would help Parliament ensure delivery of results with regard to the achievement of equality. 

46.Another basis of CGE expertise that could also assist in implementing the equality legislation is the CGE’s successful formulation of a gender policy framework that provides a framework for the transformation of gender relations in the South African context.  This framework is based on the recognition that if social transformation and reconstruction of South African society is to take place, the processes of change have to include women in a fundamental way.  Central to this approach is the understanding that gender awareness and critical analysis of social and structural problems are necessary if poor women and their families are to have an enabling political, economic and social environment for change.  

47.By recognizing that the CGE and the SAHRC have concurrent yet distinct, competence over equality, Parliament would be maximising the benefits of the specialised expertise that both organisations bring to the effort of achieving equality and promoting human rights. 

48.The CGE makes these recommendations after much deliberation on how to achieve the most effective mainstreaming of gender equality in South Africa.  In a time of scarce resources, the utilization of the CGE’s extensive expertise on gender issues is imperative in the effort to combat gender discrimination and promote equality.  It is also important that Parliament not be seen to be pulling back on its commitment to gender equality by failing to use all the expertise and resources including that of the CGE.

The Various Definitions Of Unfair Discrimination 
Definition of Unfair discrimination20
49.The Constitutional Court has held, that in determining unfair discrimination a three pronged inquiry must be made: 

1)Does the action amount to discrimination; i.e. could it impair fundamental human dignity or affect someone adversely? 

2)Does the differentiation/discrimination amount to unfair discrimination; and 

3)Is it justifiable, i.e. what is the impact of the discrimination?21

The definition of “unfair discrimination” contained in the Bill is consistent with the Constitutional Court’s definition and the criteria for determining what is unfair discrimination however, it presents interpretation problems.

50.The Bill contains six definitions of unfair discrimination.  These six definitions are not all consistent with the Constitutional Court’s three-step enquiry. The CGE believes that a single definition of “discrimination” can apply to all forms of discrimination.  In order to avoid possible confusion as to when a particular definition of unfair discrimination applies, the CGE recommends that the entire Bill have a single definition of discrimination.  

51.The CALS, Gender Research Project has put forward in its submission that the Bill be amended to delete the current definitions of “unfair discrimination” and the other sector based definitions of unfair discrimination.  These are to be replaced by two separate definitions of “discrimination” and of “unfair”.  De-linking the concepts of discrimination and unfairness will assist the Courts in determining whether the discrimination complained of is systemic or isolated. The complainant would only have to prove that discrimination has occurred and then the tribunal can lead an enquiry on the context in which it occurred.  For a fuller discussion of this issue, we refer you to the CALS proposal on the definition.  

Treatment of the Various Forms of  Discrimination
52.The CGE supports the Bill’s special recognition of race, gender and disability as being particularly pernicious forms of discrimination that require separate treatment.  In Chapter 2 however, the Bill only addresses gender and race discrimination. The CGE recommends that disability discrimination should be treated in the same manner as race and gender discrimination.  This would be consistent with the Bill’s view that people with disabilities have historically endured similar forms of discrimination in South Africa.

53. In line with our proposal that a single definition of “discrimination” and “unfair” apply throughout the Bill, the CGE proposes that the definition of disability, gender and race discrimination be deleted.  

54.Moreover, the definition of gender discrimination used in the Bill is confusing because it conflates the concepts of sex discrimination and gender discrimination.  Sex discrimination describes discrimination on the basis of biological differences between men and women.  Gender discrimination describes discrimination on the basis of socially constructed attributes of men and women.  Generally the courts will have no difficulty in identifying sex discrimination.  It is important that gender discrimination be understood clearly.  Therefore we support the examples given of gender discrimination included as a means of assisting the courts and public in their understanding of gender.

55.The CGE proposes that the following definition of gender be included in Chapter 1, the definitions section of the Bill.  

“Gender describes socially determined characteristics and roles that are attributed to men and women. The social relations between men and women that derive from these characteristics and roles have the effect of creating or sustaining forms of domination and disadvantage.  Gender is distinguished from sex, which is biologically determined.”
D.  Other Gender Concerns – Additional Prohibited Grounds of 	Discrimination
56.The CGE supports the inclusion among the prohibited grounds of discrimination the following: domestic and family responsibility, HIV/Aids status, and social and economic status.  (These grounds were listed in earlier drafts of the legislation after the CGE and other civil society stake-holders had made concerted representations to the Drafting Unit on the inclusion of these as prohibited grounds.)  Discrimination on these grounds has particular gender implications.  In this regard we refer you to the submissions of the Aids Law Project and the Equality Alliance, among others, making submissions on the inclusion of these grounds.

57.Although the definition of prohibited grounds is not exclusive, the exclusion of these forms of discrimination from the prohibited grounds has enormous practical consequences.  It means that complainants of unfair discrimination on these grounds do not enjoy the reverse burden of proof provided for in the Bill for complainants using the prohibited grounds. 

58.This legislation would not be the first law to recognize the importance of eliminating unfair discrimination on the basis of HIV/Aids and family responsibility.  There is legislative precedent for expanding the prohibited grounds; the Employment Equity Act includes HIV/Aids and family responsibility among the enumerated grounds on which unfair discrimination is prohibited.  The reasons why these grounds should also be in the Equality Bill are discussed below.

“ Family Responsibility and Family Status”
59. For women in general, one of the main causes leading to sex discrimination relates to childcare and domestic responsibility.  Discrimination based on family responsibility arises when care givers in a family who care for children or dependent family members suffer discrimination because of these responsibilities. 

60.It is therefore important to ensure that family responsibility and family status be included as prohibited grounds of discrimination in this legislation. This will ensure that the discrimination that care givers face, is eradicated.

“HIV/Aids Status”
61.People who have been diagnosed as HIV positive, or are living with AIDS, are being discriminated against severely in various contexts and environments ranging from everyday social interaction to the fields of education, employment, and sports.  That the discrimination suffered by such persons has a negative impact on their human dignity and enjoyment of equality is unchallenged.  The CGE thinks it is important that the equality legislation explicitly recognises that unfair discrimination on the basis of HIV/Aids status is prohibited.

“Socio-Economic Status”
62.The CGE urges that “socio-economic status” be included as a prohibited ground of discrimination in the equality legislation.  In South Africa, the deepest forms of disadvantage are experienced as a result of a confluence of factors such as race, gender, illiteracy, lack of income, resources and opportunities. If the Bill is serious about achieving substantive equality, ‘socio-economic status’ should be included as a prohibited ground. 

63.Including this ground will also promote and protect the social and economic rights included in the Bill of Rights. Section 9(2) of the Constitution expressly recognises that “equality includes the full and equal enjoyment of all rights and freedoms.” This must include the economic and social rights enshrined in the Bill of Rights. As Chaskalson P, pointed out in Soobramoney v. Minister of Health, the commitment to transforming the conditions of poverty and inequality existing in our country “lies at the heart of our new Constitutional order.”  This commitment, he said, is reflected particularly in the sections dealing with socio-economic rights in the Bill of Rights.22 

64.Thus it is critical that the new equality legislation protects equal access to these constitutionally protected rights. In circumstances in which low socio-economic status is a major source of discrimination against individuals and groups in the sphere of access to socio-economic rights, its exclusion as a ground would make the new equality legislation less relevant to the real experiences of discrimination by poor South Africans.  The poor also often lack the political and economic “muscle” to combat systemic forms of discrimination against them. Legal remedies are thus essential to assist them in challenging unfair discrimination against them by more powerful social groups. 

65.While the CGE recognises that the legislation cannot eliminate the inequalities inherent in a market-based economy, it can at least seek to combat the exclusion of the poor from accessing social goods, services and facilities arising from irrational prejudices and stereotyping.  For example, in Canada in the housing context, such a ground has paved the way for challenges to setting minimum income criteria for renting properties, the exclusion of social assistance recipients from gaining access to housing.23

66.It will be argued that this legislation should only list as prohibited grounds those grounds listed in Section 9 (3) of the Constitution. The list in Section 9(3) is open-ended and does not preclude its expansion in other pieces of legislation. As stated earlier there is legislative precedence for the expansion of the prohibited grounds.

The Inclusion of Specific Sectors In The Legislation
67.In Chapter 2, Parts C through L, the Bill identifies various sectors24 in which unfair discrimination is specifically defined and outlawed.  Moreover, it gives the relevant Minister the power to take steps to promote equality in that sector.  The CGE agrees that there are advantages to including specific sectors.  However, we believe that the handling of the sectors needs to be revisited.  

68.Since the early drafts of the legislation became public there has been an outcry about the alleged draconian nature of the Bill.  The Bill has been portrayed in the same light as social engineering experiments by Hitler, Stalin and Verwoerd.25 Foreign investors have also expressed grave concerns about the legislation requiring banks to make loans to indigent students. 26 Already the drafters have had to omit in its entirety a section dealing with the media.  There are additional concerns that the provisions dealing with education, health care and insurance sectors are unconstitutional.     

69.CGE recommends that the Bill not attempt to deal with discrimination in these sectors.  Rather a more practical approach would be one that simply identifies that discrimination in these sectors needs to be addressed and directs the relevant Ministers to make sectoral determinations on discrimination in these sectors.  This is in line with the approach that has prevailed in labour matters.  For example, the Labour Relations Act identified sectors requiring specialized treatment and required the Minister of Labour to consult with those sectors and promulgate regulations for those sectors.  

70.In line with our recommendation that the Bill have a single definition of discrimination, the definitions currently contained separately in each section pertaining to that sectors should be deleted.  

71.The CGE supports however, the sections dealing with promotional measures in the various sectors.  

72.The CGE recommends that the sections dealing with the sectors be amended to  specify that the relevant Ministers formulate regulations or codes of conduct in consultation with stakeholders be promulgated within 12 months of the commencement of this Act.  

ENDORSEMENT OF OTHER SUBMISSIONS 
73.The CGE endorses the submissions of the Center for Applied Legal Studies relating to the definition of unfair discrimination and burden of proof. 

Community Law Centre (Gender Project)
SUBMISSION by the GENDER PROJECT, COMMUNITY LAW CENTRE 
TO THE AD HOC JOINT COMMITTEE ON THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL, 1999
(Summary)

INTRODUCTION
The Gender Project at the Community Law Centre (University of the Western Cape) is a human rights research project which has as its vision the achievement of substantive gender equality and the realisation of women’s rights. In the five years since the advent of democracy, gender inequality has emerged as one of the major obstacles in the way of development in South Africa. In practice, this inequality is clearly seen in the continued economic disempowerment of women (especially in the employment sphere) and women’s lack of reproductive autonomy.

In compiling our comments on the Promotion of Equality and Prevention of Unfair Discrimination Bill [‘the Bill’], the Project has therefore identified equality in relation to reproductive health and to employment as areas of specific concern to women, and we have elected to limit the focus of our discussion accordingly. However, our submission does identify some issues which are relevant to the Bill in a broader sense as well. In order to ensure that there is conformity with other existing and draft Acts of Parliament, we have specifically compared the Bill to the Employment Equity Act 55 of 1998 and the draft National Health Bill.

THE INTERPRETATION OF THE ACT
Clause 3(4) of the Bill currently states that ‘the interpretation and application of the Act must be contextual and purposive’. While we support this approach to the interpretation of the Bill, we recommend that the use of additional methods of interpretation should not be excluded.

	Recommendation:
Section 3(4):	‘The interpretation of this Act must be, where appropriate, contextual and purposive.  The employment of a purposive and contextual approach to interpretation will not however operate to the exclusion of any other methods of interpretation.

THE STRUCTURE OF THE BILL 
Currently the Bill contains a general prohibition of unfair discrimination (sec 6), followed by prohibitions of unfair discrimination with specific reference to race and gender (Part B, sections 7-12), followed by a prohibition of unfair discrimination in specific sectors: employment, education, health care, accommodation, land and property, insurance, pensions, goods, services and facilities, associations and partnerships, clubs and sport and professions (Parts C-L).

We have identified the following problems with the current structure:

	The Bill contains multiple (and divergent) definitions of, for example, ‘unfair discrimination’ and ‘harassment’. The distinctions drawn between the various forms of unfair discrimination not always clear. This potentially makes the interpretation of the Bill difficult, if not impossible.
	The treatment of equality in separate sectors, each with its own definition and examples,  is confusing and does not allow for recognition of discrimination on multiple grounds. 

	Recommendation:
Schedules to legislation are often employed in order to limit the length of statutes and streamlining them. Since Schedules are deemed part of the provisions of the enactment, schedules may thus be consulted not only in instances of uncertainty and ambiguity, but also as complements to or further explanations of the apparently clear and unambiguous sections contained in the body of the legislation. 

However, should a schedule be in clear conflict with a section (or sections), the latter must prevail. A specific enactment can however provide that provisions contained in a schedule to the act are of equal status to the provisions contained in the body of the text.

We therefore recommend that the Bill provide as follows:
(a)	The Minister may issue guidelines to the interpretation of this Act by way of schedules to the Act, setting out the extent to which and the manner in which any provision of this Act applies in a sector.
(b)	In interpreting this Act, a provision in any schedule hereto shall not, by reason of conflict between such provision and a provision or provisions contained in any other part of the Act, have lesser status than such part of the Act.

DEFINITIONS
Definition of ‘unfair discrimination’
Several definitions of unfair discrimination are employed throughout the Bill.  Section 1(vi), for example, contains a definition of disability discrimination, section 1(xiv) a definition of pregnancy discrimination and section 1(xxvi) a definition of unfair discrimination. 

The current definitions do not correspond with each other or existing constitutional jurisprudence and may lead to confusion when applying the Bill.  A single, inclusive and expansive definition of unfair discrimination will provide consistency and clarity. In addition, a single definition will make it easier to analyse cases where discrimination is based on multiple grounds.

	Recommendation:
We propose that one definition of ‘unfair discrimination’ be used with separate definitions for concepts such as disability and pregnancy, rather than separate definitions of pregnancy discrimination and disability discrimination, etc. 

Definition of ‘pregnancy’
Pregnancy discrimination is currently defined in the Bill in section 1(xiv).
We believe that it is important to acknowledge that women are often unfairly discriminated against when they become pregnant, especially in the workplace. It should also be acknowledged that women individually and as a group are unfairly discriminated against because of their capacity to become pregnant. Moreover, women are unfairly discriminated against not only because they may have expressed an intention or desire to become pregnant, but also because they have the ability to become pregnant - even if they explicitly do not want to. A wider definition of pregnancy as well as a definition of potential pregnancy is therefore required.

	Recommendation:
We recommend that the concept pregnancy be defined and suggest the following definition:

Pregnancy includes intended or potential pregnancy, termination of pregnancy or any medical condition related to pregnancy.

We also recommend inclusion of the following definition of potential pregnancy:

‘Potential pregnancy’ refers to the fact that:
(a)	a woman is or may be capable of bearing children; or
(b)	a woman has expressed an intention or desire to become pregnant; or
(c)	a woman is likely, or is perceived as being likely, to become pregnant.

Sexual Harassment
Harassment generally, is defined in section 1(ix) of the Bill, whilst sexual harassment is defined in section 1(xxi) of the Bill.  The current definition of sexual harassment restricts it to ‘unwanted verbal, non-verbal or physical conduct of a sexual nature’.

	Recommendation:
We recommend that the definition be expanded to include conduct of a non-sexual nature  affecting the dignity of men and/ or women (for example, sexist jokes) and that sexual harassment should not be seen as separate from the general definition of ‘harassment’.

Reasonable accommodation
Section 1(xviii) defines reasonable accommodation.  We submit that this definition is inadequate and should be expanded to include accommodation of systemic discrimination.

In addition to the definition of ‘reasonable accommodation’ contained in the Bill, interpretative guidelines (contained in a Schedule to the legislation) should indicate how this concept should be applied and interpreted by the courts and examples of "reasonable accommodation" should be provided.  In the context of reproductive health and the employment context such examples could  include -
	the creation of child-care facilities
	alternative work and break schedules to allow for nursing of children; and 
	short term reassignment of jobs and duties.

THE LISTING OF ADDITIONAL PROHIBITED GROUNDS
We recommend that the following grounds should be added to the list of prohibited grounds in section 1(xvii) of the Bill:

	HIV/AIDS status
	Family status and family responsibility
	Socio-economic status

THE PROHIBITION OF UNFAIR DISCRIMINATION WITH SPECIFIC REFERENCE TO GENDER
Sections 10-12 of the Bill expressly deal with ‘gender discrimination’. Section 10 contains a definition of gender discrimination, section 11 lists examples of different forms of gender discrimination, and section 12 sets out proactive measures to prevent and eliminate gender discrimination.

In line with our recommendation for one comprehensive definition of ‘unfair discrimination’, we recommend that ‘gender discrimination’ should not specifically be defined.  We suggest however, that the examples of gender discrimination should be outlined in interpretative guidelines contained in a Schedule to the Bill. In this regard, we recommend the following amendments to existing provisions:

The concept ‘gender discrimination’
The term gender discrimination as used throughout sections 10, 11 and 12 should be replaced with the concept discrimination based on gender and be dealt with in the guidelines.

Indirect discrimination based on gender
The current section 10(b) should be included in the guidelines as follows:

Discrimination based on gender includes - 
(a)	[remains the same]
(b)	any act, omission, conduct, condition, rule, policy, requirement, situation or practice, which has the effect or may have the effect of creating or sustaining systemic forms of domination and disadvantage which perpetuate and re-enforce unequal gender relations and prevent women from being able to develop their full human potential and participate fully in society.

Examples of discrimination based on gender
The current section 11 should be amended as follows:

	Gender-based violence
The concept ‘gender-based violence’ as used in section 11(a) must be defined.

	Discrimination based on pregnancy
In line with our recommendation above, pregnancy discrimination (as listed in section 11(h)) should be replaced with discrimination based on pregnancy.

	Additional examples of discrimination based on gender
	We recommend the addition of two further examples of discrimination based on gender, viz
virginity testing and exclusion or expulsion of scholars on the grounds of pregnancy.

Measures to prevent and eliminate discrimination based on gender and promote gender equality
Section 12 refers to the measures to be taken by the State to promote gender equality and eliminate gender discrimination. It should be acknowledged that women are often unfairly discriminated against in the rendering of services to them as a result of sex, gender, sexual orientation, socio-economic status and other factors. The duty should therefore be on the State as a major service provider to eliminate unfair discrimination in the rendering of services.

We therefore recommend the addition of ‘inequality of access to services’ to the list of aspects of discrimination based on gender to be addressed. 

THE HEALTH SECTOR
The Bill currently contains the following provisions relating to health care as Part E (section 19-21):

	definitions of health care services and health care benefits;
	a list of instances of unfair discrimination in the provision of health care services and health care benefits; and
	duty to take steps to prevent and eliminate unfair discrimination

In line with our general recommendations set out above, we propose that the provisions currently contained in sections 19-21 be accommodated as interpretive guidelines in a Schedule to the Act, and that the duty set out in section 22 be accommodated in a general section setting out the duties of the State and private persons to prevent and eliminate unfair discrimination and promote equality (in all sectors).

We also recommend that the current provisions (to be contained in the Schedule) be strengthened as follows:

Definition of health care services and health care benefits
Section 19 contains the definition of health care services and health care benefits.  

This definition should be in line with the way ‘health care services’ are referred to in the current draft of the National Health Bill and should be more inclusive. We therefore recommend the following additions to section 19(i)(a) of the definition as it currently stands.

(1) "health care services" - 
(a)	includes those services necessary to ensure a state of complete physical, mental, emotional and social well-being and not only ....

(b)	includes reproductive health care services and refers to those services necessary to ensure a state of complete physical, mental emotional and social well-being and not only those services aimed at the absence of disease and disorders of the reproductive process.

Reproductive health care benefits
In order to give full effect to equality of women in the context of reproductive health, reference should be made to reproductive health benefits in the definition of health care benefits.

Prohibition of discrimination
	‘Unreasonable discrimination’
Section 20 currently deals with prohibition of unfair discrimination in respect of health care services and benefits.  It states in section 20(1) that ‘no person may unfairly or unreasonably discriminate ...’

The use of the concept ‘unreasonably’ creates a new definition of discrimination which is inconsistent with the definition of ‘unfair discrimination’ in section 1(xxvi) of the Bill. (As submitted above, one definition of discrimination should be adhered to throughout the Act.)

The Bill must comply with the Constitution as well as the jurisprudence developed by the Constitutional Court as well as with national legislation regulating health. The National Health Bill refers to ‘health services that available resources can afford’. We therefore recommend the following amendment:

20 (1)	Subject to available resources no person or the State may unfairly discriminate against any person in the provision of health care or reproductive health care services, including but not limited to the following:...

The current section 20(2) should also be amended accordingly.

	Privacy and confidentiality
Section 20(1)(i) deals with the right to privacy in relation to health status. The current draft of the Health Bill gives much wider protection to privacy.  We propose that this approach be adopted in the [Equality] Bill and suggest the following amendment:

By revealing any information regarding a person's health, including his or her health status, or treatment or stay in a public or private health establishment to an employer... 

	Emergency medical treatment
Section 20(k) deals with the provision of emergency medical treatment.  Unlike other health care services, the constitutional right to emergency medical treatment is not subject to ‘available resources’. The provision should be brought in line with the Constitution and also with the Draft National Health Bill, and we therefore recommend the following amendment:

No person or the State may deny a person requiring emergency treatment such treatment if the establishment is open and able to provide the necessary treatment.

Additions to section 20(2)
	Barriers to reproductive health services or education or access to information regarding reproductive health

Access to reproductive services should not be impeded in any way as this restricts women's reproductive autonomy. Barriers can for example be created when women are faced with negative attitudes by health care providers when seeking to terminate a pregnancy or obtaining contraceptive aids. In addition, access to knowledge regarding reproductive rights may be barred in an attempt to enforce discriminatory measures that may stem from tradition, religion or moral beliefs. We therefore recommend the addition of the following to section 20(2):
(f)	by creating barriers to education access to information regarding reproductive health; and
(g) 	by creating barriers to reproductive health care services.

	Information on available health care services
It is vital that people are aware of the services available to them so as to utilise them to their fullest extend. The Health Bill extends specific rights in this regard, and this should also be recognised in the Bill. We  therefore recommend the addition of the following to section 20(2):
(h)	 by refusing to inform a person of -
(i)	the public health services and resources available in his or her community;
(ii)	the conditions governing access to those services and resources; and
the implications and consequences of using those services and resources.
(i) 	“by refusing to inform a person in an appropriate manner of - 
           (i) 	the person's health status;
           (ii)	 the range of diagnostic procedures and treatment options generally available to the person; and
           (iii) 	the benefits, risks, costs and consequences generally associated with each option."

THE EMPLOYMENT SECTOR
The Bill currently deals with the prevention, prohibition and elimination of unfair discrimination in employment (sections 13-15, Part C). Section 14 prohibits unfair discrimination and lists specific examples of prohibited policies or practices. Section 15 requires the Minister of Labour to take particular measures to prevent and eliminate unfair discrimination and promote equality in employment.

In the light of the provisions of the Employment Equity Act, and in line with our recommendations set out above for a ‘streamlined’ Act, we recommend the following:

	the exclusion of ‘employment’ from the scope of application of the Bill;
	the amendment of the Employment Equity Act to accommodate employment matters currently referred to in the Bill.

Exclusion of employment from the scope of application of the Bill
Section 5(2) of the Bill states that the provisions of the Bill only apply to ‘unfair discrimination in respect of issues relating to employment to the extent that it deals with issues which are not regulated by the Employment Equity Act, 1998'.

Due to the definitional inconsistencies currently encountered in the Bill, working with both the Bill and the Employment Equity Act would be highly impracticable. The specific inclusion of contractors as ‘employees’ in the Bill (as opposed to their exclusion from the ambit of the Employment Equity Act) may furthermore lead to the manipulation of organisational structures to avoid compliance with whichever Act is less favourable to employers.

We believe that unfair discrimination in the employment sector should be addressed exclusively in the Employment Equity Act. In addition to the fact that enforcement mechanisms appropriate to the labour market are already in place in terms of this Act, the CCMA and Labour Courts are in the process of developing expertise and progressive jurisprudence in the analysis of employment discrimination. 

Amendment of the Employment Equity Act
Certain aspects of the Employment Equity Act will however require amplification in order to align it with the [Equality] Bill, and we therefore recommend amendment of the Act in relation to the following:

	Consider expanding the scope of application of the Employment Equity Act to include ‘independent contractors’ as employees;
	Elaborating on the concept ‘indirect discrimination’;
	Inclusion of ‘failure to make reasonable accommodation’ in the definition of unfair discrimination;
	Narrowing the ambit of the defence of ‘inherent requirements of a job’;
	Specific provisions regarding ‘equal pay for work of equal value’; and
	Proactive measures to address unfair discrimination.
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Note: 
This document comprises a summary of the comments to be presented to the Ad Hoc Committee. A comprehensive written report will be presented to the Committee during the public hearings scheduled for 22-26 November 1999.

COSATU
1. Introduction
COSATU welcomes the Promotion of Equality and the Prevention of Unfair Discrimination Bill (hereafter the ‘Bill’).  This Bill will contribute towards unraveling the legacy of apartheid discrimination and inequality.  It seeks to give effect to the right to equality contained in section 9 of the Constitution.1  In particular, section 9(4) requires that national legislation be enacted to prevent and prohibit unfair discrimination before February 2000.  

Apartheid deliberately erected barriers aimed at discriminating against historically disadvantaged groups.  Therefore, dealing with discrimination requires active measures to address systemic inequality.  It is not sufficient to outlaw future discrimination and leave the effects of historical discrimination intact.  COSATU therefore supports the approach of the Bill to link prohibition and prevention of discrimination with promoting equality.  

Any approach which seeks to limit intervention to the prohibition of discrimination and does not deal with systemic inequality, goes against the spirit of substantive equality enshrined in the Constitution.  It cannot be left to market forces to determine equal opportunities, since the market perpetuates historical inequities and without active intervention, often serve to deepen these inequities.  In fact the market produces the conditions for structural inequality.  For this reason society needs to intervene to cushion the impact of structural inequality through the creation of a safety net, for instance a basic income grant.

The Bill is going to affect vested interests and as a result will meet with resistance.  Those who seek to maintain privileges accumulated under apartheid will oppose it.  Parliament should be sensitive to legitimate concerns.  However, any attempt to retain the status quo should be rejected.  The Bill will be an important vehicle to assist the majority of people facing racial and other forms of discrimination.  It will transform institutions and behaviour by ensuring that unfair discrimination is systematically removed from South African society. The constituency we represent is looking forward to the enactment of this piece of legislation.

Notwithstanding our support for the objects2 of this legislation, we have a number of concerns that we wish to raise. As shall be demonstrated below, the Bill is riddled with flaws that may make it unworkable if it is not substantially amended.  Our intervention seeks to reinforce the positive elements of the bill and to correct the shortcomings.  We believe that the defects in the Bill can be corrected to ensure that it can meet any test and be usable by persons affected by discrimination.  On the other hand we call on the committee to reject attempts by vested interests to derail the Bill, using its defects to mask their real agenda.

COSATU is a member of the Equality Alliance (hereafter the ‘alliance’), which is a loose coalition of NGO’s and other organisation that support the intention of the bill.  We support the broad thrust of the equality alliance submission and share the concerns raised in that submission.  However, this submission is limited to areas of particular concern to COSATU.

The submission will deal with the following issues:

· Structure of the Bill;
· Definitions
· The Bill’s approach to sectors
· Promotion of equality and positive measures;
· Enforcement mechanisms
· Application of the bill; and
· Implementation of the bill.

2. Summary of Recommendations
· COSATU recommends that the Bill be redrafted in plain language.
· Family responsibility, socio-economic status, national origin and HIV/AIDS should be reinstated in the prohibited grounds of discrimination.
· The words “recognised grounds” should be taken out of the definition of prohibited grounds of discrimination and replaced with the term “arbitrary ground”.
· COSATU believes that fairness should be the overriding defense to a claim of discrimination, instead of including multiple tests as implied by the insertion of the word reasonable and justifiable.  Rather, these concepts should be embedded in the test for fairness instead of being listed in the bill.
· The onus should reside with the respondent to prove that discrimination is fair and is not part of the prohibited grounds of discrimination.  Whether discrimination is unfair depends on its context and relevant circumstances including the factor listed in the recommendation under defenses to unfair discrimination.
· COSATU supports the proposal at this stage to omit sectors in their current form from the bill.  Instead, they should be dealt with in the form of schedules to be formulated in a specific timeframe and in consultation with stakeholders.  This will provide the space for further investigation and discussion on how to deal with sector specific discrimination and how to combat them.  These schedules will have to be attached to the Act and will guide the courts when interpreting this law.   The Minister of Justice should be mandated to spearhead the process of developing schedules in a consultative manner.  A workable and comprehensive definition of unfair discrimination, must clearly cover forms of discrimination within particular sectors.
· At this stage we recommend that employment be dealt with in the schedules as part of the general approach to dealing with sectors.   The issues posed in this submission regarding employment should form a part of the process to refine the employment section.  The premise of our submission is that this Bill has to deal with employment in one way or the other.  What needs to be further fleshed out is the relationship with the Employment Equity Act (EEA) to remove any confusion and ambiguity that may ensue.
· The clause dealing with the application of the Act should unambiguously state that this legislation applies to the state and all persons.

3. Structure of the Bill
The Bill is not written in plain language and this makes it difficult to follow.  The wording of provisions in the bill is long-winded.  This defeats the principles as enshrined in section 4(1).3  Examples of this are in the definition section which include the definitions of “disability discrimination”, and “unfair discrimination”.

In addition there is a proliferation of definitions and concepts, which at times are inconsistently used or used in a confused fashion.  Related to this is the fact that different parts of the Bill do not neatly articulate with each other and substantive issues of law are contained in definitions.  For instance, it is not clear how the general definition of unfair discrimination relates to the specific definitions as provided in the sections dealing with sectors.

Recommendation
· Against this background, COSATU recommends that the Bill be redrafted in plain language.4

4. Definitions

4.1 Prohibited Grounds of Discrimination
In terms of section 1(xvii) prohibited grounds of discrimination includes one or more of the following grounds of discrimination: race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth or any other recognised ground”.  We have two broad concerns with this definition, first is the exclusion of other grounds of discrimination from the definition and secondly, the insertion of the words “recognised ground”.

4.1.1 Omitted Grounds of Discrimination
The various definitions as outlined in section 1 are an attempt by the drafters to prohibit unfair discrimination in every form and in all sectors.  The definition of prohibited grounds however, omits very important areas.  We have noted with concern the removal from previous drafts of this Bill of the following grounds of discrimination:

· Family responsibility;
· National origin
· HIV/AIDS; and 
· Socio-economic status

(a) Family responsibility
We note that some of these grounds are included in specific parts of the Bill.  For example, family responsibility is included in section 10(a) of the bill where it defines gender discrimination.  Why is it left out of that part of the bill that outlaws discrimination generally?  It is important to note that family responsibility is included in the general list of grounds of discrimination set out in section 6 of the Employment Equity Act, 1998.

(b)National Origin
The same is true for the various grounds of discrimination referred to in the definition of racial discrimination and racism (section 7 of the Bill).  Some of these grounds are not contained in the broad band of prohibited grounds, e.g. national origin.  On what basis is this ground left out of the generally prohibited grounds of discrimination?

The removal of these points from the Bill is a cause for concern.  To argue that these grounds are contained implicitly in the Bill is insufficient because it implies that these grounds have been downgraded.

(c)HIV/AIDS
It is important to note that sections 6 and 7 of the Employment Equity Act, 1998 specifically refer to discrimination based on a person’s HIV/AIDS status.  This recognised the extreme problem facing this country when it comes to HIV/AIDS, sending  an explicit message that parliament would not tolerate discrimination on this ground.  It is inconsistent for this Bill to take a different stance to that of the EEA.
Those who are infected and affected by the disease suffer the cruelest form of unfair discrimination, stigmatisation and prejudice from society, which continues to frown upon them.  Those who speak out in an attempt to create awareness are often victimised.  
The negative effects of this disease on our economy are widely known .  Therefore, positive measures to deal with this crisis are an absolute priority.

The failure to include this ground ignores the fact that South Africa is one of the countries with the highest infection rate in the world.  It also ignores the social stigma associated with this infection.  To argue that other grounds cover it sends a message that HIV/AIDS is not regarded as that significant or important, but merely a burden to society.

Some of the reasons advanced are based on the concerns raised by the insurance companies that the inclusion will affect their profits.  However, the final decision on this very sensitive issue lies with government, which has the responsibility to serve the people, many of whom are infected with the virus.  This major challenge faces government, the private sector and the community at large.

(d) Socio-economic status
Many of the provision of the bill in effect deal with the need to prohibit unfair discrimination based on socio-economic grounds, be it in the public or the private sector (see below).  The removal of this ground from the prohibited grounds of unfair discrimination appears to contradict this.  We therefore call for its re-inclusion in the bill.

Recommendation:
· COSATU recommends the re-insertion of family responsibility, socio-economic status, national origin and HIV/AIDS in the prohibited grounds of discrimination.

4.1.2 Recognised Grounds of Discrimination
The definition of prohibited grounds contains a reference to the term “recognised ground”.  What is a recognised ground? Who determines whether a ground is a recognised ground?

Recommendation:
· We suggest that this be replaced with the term arbitrary ground.  This is the way it is expressed in item 2 of schedule 7 of the Labour Relations Act, 1995.  The test for whether a matter is a ground for discrimination should not be whether it is recognised or not, but whether the basis for the differentiation is arbitrary or not.

4.2 Unfair Discrimination
The definition of unfair discrimination is very broad and difficult to follow.  The language and structure of the definition is unworkable.  This is made even more difficult if one tries to understand Chapter 3 of the Bill that refers to possible defenses that a discriminator may invoke.

To date the courts, in particular the Constitutional Court has developed a test for unfair discrimination.5 COSATU believes that it may well be advisable to reconcile this test with the definition in the Bill to avoid confusion and to give credibility to the legal precedents that have been established.

In terms of court jurisprudence, whether or not discrimination is unfair, depends on the impact that the discrimination in question has had on the complainant, taking into account but not limited to the following factors:
· The position of the complainant in the society and whether she or he has suffered in the past from patterns of disadvantage; and
· The extent to which the discrimination has affected the right or the interests of the complainant and whether the discrimination has led to the impairment of the complainant’s fundamental human dignity or constitutes an impairment of a comparably serious nature.

It should be borne in mind when it comes to broad and fluid concepts like fairness that they are often given meaning only in the context in which the acts of discrimination occur.

5. Defenses to Discrimination
Section 43 is badly worded and is confusing.  It provides for general defenses against claims of direct and indirect discrimination if it can be shown that discrimination was “reasonable and justifiable in the circumstance or does not fall within the grounds of discrimination.”   Factors to be taken into account in deciding whether the discrimination was justified and reasonable include (a) the purpose of the discrimination; (b) the nature and extent of the discrimination including the nature and extent of the resultant disadvantage hardship.”

To the lay person it may seem that the concepts unreasonable, unjust and unfair are interchangeable.  To some unfair discrimination is also unreasonable and unjust and vice versa.  This is not necessarily the case.  It is possible to have unfair discrimination that is reasonable.   Certainly, this is how the Courts will interpret this Act because in numerous places the Bill refers to unjust or unfair discrimination.  (See for example the definition of unfair discrimination, section 14 and section 43).  A court will ask the question why are both words used in, for example, section 14.  It may decide that different things must be meant by the words unfair and unjust otherwise only one of the words would have been used.

The concept of unfairness is the one referred to in the Constitution. It envisages that discrimination may take place if the differentiation is fair.  For example, making the rich pay more taxes is fair.  They are discriminated against because they are privileged.  The test of fairness is not exactly the same as the test of reasonableness or justness.  COSATU believes that to ensure that there is no ambiguity and that the test of fairness is not ‘watered down’, consistency must be maintained. Fairness, and not reasonableness or justness, should be the only qualifier of discrimination.  We are proposing drafting to give effect to these amendments, which will be forwarded to the committee in due course.

Recommendation:
· COSATU believes that the section should state that fairness is a defense to a claim of discrimination.  It should then set out the factors to be taken into account in order to determine that ‘fair discrimination’ is ‘reasonableness and justifiable discrimination’ and then try to set out the factors relating to reasonableness and justifiability to determine whether there is fairness or not.  This is not only cumbersome and confusing, but also a recipe for lengthy and drawn out litigation. 

The factors to determine fairness would include:
· The purpose of discrimination;
· The nature and extent of the discrimination;
· The nature and extent of the resultant disadvantage; and
· Whether there is a discriminatory and disadvantageous means to achieve the purpose of the discriminatory act.

But these are not the only factors. What about the factors listed above that come from judgements of the Constitutional Court?  Furthermore, these factors should not constitute an exhaustive list.  They should be considered holistically and all together, i.e. no one factor can determine whether there is fairness or not.

The concept of ‘reasonable accommodation’, as referred to in section 43(3) is imperative and accords with a developmental approach.

The Bill’s unashamed defense of affirmative action as not constituting unfair discrimination is welcome.  This is important in South Africa where certain groups, especially those previously advantaged by discrimination, equate affirmative action with reverse discrimination.
6. Burden of Proof

Section 45 is extremely problematic.  It provides that the victim of discrimination must establish a prima facie case of unfair discrimination, whereupon the discriminator must prove that there is either no discrimination or that the differentiated treatment is fair.  It is often difficult for a victim of discrimination to establish the unfairness of the discrimination.  Furthermore, what constitutes a prima facie case?

COSATU believes that this provision may be contrary to section 9(4) of the Constitution, which states that discrimination on one or more of the prohibited grounds is unfair until it is established that discrimination is fair.

Other statutes have followed the Constitution’s approach in section 9(4). When it comes to a dismissal, including dismissal for discriminatory reason, it is the employee who must prove the dismissal and the employer who must prove that it was fair.  (See section 192 of the Labour Relations Act, 1995).

When it come to an infringement of an employee’s right to freedom of association, which is regulated in Chapter 2 of the Labour Relations Act, 1995 and which essentially deals with discrimination against an employee for reasons relating to her or his association with a trade union, it is the party who allege the discrimination that must prove the facts of that discrimination.

Recommendation:
· The onus should reside with the respondent to prove that discrimination is fair and is not part of the prohibited grounds of discrimination.  Whether discrimination is unfair depends on its context and relevant circumstances including the factors listed in the recommendation under defenses to unfair discrimination.

7. The Bill’s Approach to Sectors
7.1 Overview
COSATU supports the need to deal with forms of discrimination in sectors.  The Bill prohibits discrimination in the following sectors: employment; education; health care; accommodation, land and property; insurance; pensions; goods, services and facilities; associations and partnerships; clubs and sport; and professions.  The rationale behind the inclusion of sectors is to address sector specific forms of discrimination.  The bill makes provision for including sectors other than those listed in the bill.6

As pointed out in the joint submission of the Women’s Legal Center and the Socio-Economic Rights Project: Community Law Center (UWC), there are obvious advantages for including sectors in the bill.  First it provides greater clarity and certainty as to exactly  what constitutes discrimination within various sectors.  This is important both for interpretative purposes in courts as well as for educational purposes.  Many instances of discrimination within particular sectors  in South Africa are not self-evident and require clear identification.  A sectoral approach also takes account of the differences and nuances in the way discrimination occurs within particular sectors.

Secondly, the inclusion of sectors is linked to the inclusion of socio-economic status or social condition as a ground of discrimination.  The purpose of including a ground of this nature is to combat stereotypical assumptions and prejudices against a person on the basis that they are poor, on their education level or other socio-economic factors.

The relevant provisions of the Constitution provide that everyone has the right to access  to housing, health care services, etc.  When these provision are read with the right to equality in section 9 of the Constitution, it clearly mean that everyone has access to these socio-economic rights on the basis of equality and freedom from discrimination.  Most of the sectors in the bill include socio-economic rights that are provided for in the Constitution.  This is why it is difficult to understand why discrimination on socio-economic grounds is excluded from the prohibited grounds of discrimination.

The sectors seek to ensure access to the specific socio-economic rights based on equality and freedom from unfair discrimination.  Legislation of this nature cannot eliminate the inherent inequalities in a market-oriented economy.  It can however, have an impact on the outcomes and operations of the market.  The bill should strive to prevent forms of discrimination against the poor that are based on prejudice and stereotyping.  Often these stereotypes are not based on reasonable economic criteria but on perceptions and prejudice.  Examples include referring to rural women as a bad credit risk who do not repay their loans or the general practice by banks of red lining black areas.

Notwithstanding our support in principle for the inclusion of sectors in the Bill, we believe that the bill does not in practice adequately address discrimination within sectors.  Prevalent forms of discrimination in particular sectors are not referred to, for example language barriers in the health sector, curriculum barriers in higher education, and so forth.  Most of the forms of unfair discrimination within each sector can adequately be covered by the general prohibition of discrimination.

Another area of concern is the fact that there are different concepts and terminology used in dealing with unfair discrimination within each sector.  Each of these different concepts requires that different tests be applied.  For instance, some sectors refer to ‘unjust exclusion’, unfair disadvantage’ and ‘unfair discrimination’.  This will cause confusion as to what test should be applied in order to determine whether unfair discrimination has occurred within a particular sector.  This is compounded by a lack of clarity on the relationship between sector specific definitions and the general definition of unfair discrimination

Recommendations:
· COSATU supports the proposal at this stage to omit sectors in their current form from the bill.  Instead, they should be dealt with in the form of schedules to be formulated in a specific timeframe and in consultation with stakeholders.  This will provide the space for further investigation and discussion on how to deal with sector specific discrimination and how to combat them.  These schedules will have to be attached to the Act and will guide the courts when interpreting this law.   The Minister of Justice should be mandated to spearhead the process of developing schedules in a consultative manner.  A workable and comprehensive definition of discrimination must clearly cover forms of discrimination within particular sectors.

7.2 Employment
We would like to say a few words on the employment sector, linked to our overall comment on sectors.  The Employment Equity Act (EEA), Act 97 of 1998, by providing for the implementation of positive measures, gives effect to the Constitutional vision of substantive equality in the employment sphere.  Chapter 2 of the EEA prohibits discrimination on one or more grounds and it is applicable
to all employers regardless of their size.

Chapter 2 of the Employment Equity Act does not apply to members of the Defense Force, the National Intelligence Agency and the South African Secret Service.  However, members of these institutions have the constitutionally entrenched right to equality.  By including employment as a sector in the bill, this will cover employees falling outside of the scope of the EEA.

Secondly, the Chapter 3 of the EEA only applies to designated employers; defined as those who employ 50 and more workers, or those employers who volunteer to comply with the Act.  Chapter 3 of the EEA contains provisions related to positive measures that employers should implement.  As part of the positive measures employers are required to reasonably accommodate people from designated groups, in terms of section 15(2) of the EEA.  The notion of ‘reasonable accommodation’ is linked to the imperative to ensure that steps are being taken to deal with discrimination and the effects of discrimination.  In terms of section 43(3) of the Bill “if unfair discrimination is alleged, there may be no finding that it is reasonable and justifiable in the circumstances unless it is established that the person or group affected by the discrimination cannot be accommodated without unjustifiable hardship. It is for this reason that employment, as a sector should be dealt with in this legislation.  Employers falling below the threshold of the EEA will have to take steps to eliminate discrimination and promote equality.

From this perspective the bill will supplement the EEA by requiring that those facing discrimination be accommodated.  The extent of the obligation to be imposed on employers falling below the minimum threshold of the EEA require further discussion.  The requirement and process to comply with the Bill’s provision regarding positive measure should be tailored to suit these employers and need not necessarily be as elaborate as the requirements of the EEA.  The Bill contains the basic framework for such an approach by balancing implementation of positive measures such as reasonable accommodation with the need to avoid “unjustifiable hardship”.  It is important, however, that the notion of unjustifiable hardship should not be used to frustrate the bill.

Another area of concern is the lack of clarity whether applicants for a job will be covered in this Bill.  Applicants are included in the definition of employee for purposes of section, 6, 7 and 8 of the EEA.  The respective sections of the EEA deal with prohibition of unfair discrimination, medical testing and psychological testing and other similar assessments.  Clarity on this question is important as the bill currently prohibit unfair discrimination in advertisement for jobs and selection criteria in terms of section 14.

We support section 46(3).7  This is an attempt to clarify the jurisdiction of labour dispute resolution forums such as the CCMA and that of the Equality Courts.  In our understanding workers not covered by the EEA can bring cases of unfair discrimination before the Equality Courts.  Further, it will limit and prevent forum shopping by clarifying the jurisdiction of the Equality Courts and the labour dispute resolution forums.  However, it is important to further deal with the practical implications that will flow from this section.  

First, there is a need for public education to inform people which piece of legislation they should rely on if they want to bring unfair discrimination cases.  The role of the SAHRC, the CGE and Government departments is of vital importance in raising public awareness in this regard.  Secondly, there is a need to tap into the experience of other institutions such as the Labour Court to assist the Equality Courts.

We further support section 15 which requires the Minister of Labour in conjunction with other Ministers to undertake an audit of all laws, policies and practices in social security policies and legislation.  Further the Minister is required to report his/her findings to the South African Human Rights Commission within two years after the enactment of the bill.

In comparative terms, the provisions of this Bill regarding the prohibition of discrimination are better than the EEA. This may lead to a skewed jurisprudence where workers relying on this legislation will have a better deal relative to the EEA.  The possibility of amending the EEA to put it on par with this legislation should be considered.

Recommendation:
· At this stage we recommend that employment be dealt with in the schedules as part of the general approach to dealing with sectors.   The issues posed in this submission regarding employment should form a part of the process to refine the employment section.  The premise of our submission is that this Bill has to deal with employment in one way or the other.  What needs to be further fleshed out is the relationship with the EEA to remove any confusion and ambiguity that may ensue.

8. Promotion of Equality and Positive Measures
COSATU supports the promotional measures contained in each of the sectors, which provide for measures to be taken by the responsible Minister. We further support chapter 5, which is dedicated to the promotion of equality.  This willensure that substantive equality will be promoted in a programmatic manner.  The “equity plans” envisaged in section 51 would assist promotion of equality in a structured and programmatic manner, and authorise special measures in sectoral laws, policies and programme to address equality issues.

9. Enforcement Mechanism
In general we believe that enforcement mechanisms must be accessible and understandable to ordinary people.  An effective enforcement mechanism is one that can address various forms of discrimination adequately and one that can provide redress for any victim regardless of their circumstance.  For this reason we welcome the guiding principle, which provides in 4(4): “Dispute resolution must be expeditious, affordable and participative, and where appropriate, informal.”

In terms of section 47(1)(a) every magistrate’s court and every High Court is an equality court for the area of its jurisdiction.  The Minister can designate everymagistrate, additional assistant magistrate and judge to be a presiding officer of the equality court in terms of section 47(1)(b).  In principle COSATU supports the underlying principles for the establishment of the Equality Courts.  We support the proposal to reinforce the enforcement mechanism put forward by the Women’s Legal Center and the Socio-Economic Rights Project with regard to the following:
· Referrals;
· Enforcement of Rights;
· Accessibility;
· Amicus Curiae;
· Rules of Court;
· Guiding Principles;
· Assessors;
· Jurisdiction.8

10. Application of the Act
Clause 5(1) of the Bill confuses the binding nature of this bill on the state and its scope of application.  According to clause 5(1) “this Act binds the state”.  Previous drafts of the bill provided that “this Act binds the State and all persons.”  It is not clear what informs this shift from the previous drafts.  The removal of “all persons’ from the application of the Bill could be interpreted to mean that the Act would only apply to the state and not all persons.

However, the content of the bill indicates otherwise.  In sections dealing with sectors, it is clear that the bill will bind all persons other than the state.

Recommendation:
· We therefore propose that the application clause should state that the bill applies to the state and private bodies.

11. Implementation
Overall COSATU supports a gradual or incremental approach to implementing the bill.  Priority should be given to establishing the enforcement institutions and training of presiding officers.   A gradual approach is preferred, as it will ultimately ensure a workable system.

11.1 Training of Judicial Officers
The training of judicial officers is of importance, as those who will be appointed will not have any prior experience in dealing with equality matters and in conducting court proceedings in an informal and simple manner.  We therefore support the proposal that the process of training judicial officers should not delay the implementation of the Act.  Therefore training should start as soon as possible after the enactment of this Act.

11.2 Review of the Act
In terms of section 54, the Minister must establish a Review Committee within five years after the commencement of this Act.  The role of the Committee is to advise the Minister about the operation of the provisions of the Act and report to the Minister on the operation of this Act.

It is important for this committee to be instituted immediately upon the commencement of this Act, to ensure adequate monitoring of the operation of the Act.  This will provide the Minister with an informed and more comprehensive report about the operation of this Act and whether there is a need for further amendments to this legislation.

12. Conclusion
COSATU would like to express its gratitude to the Ad-hoc Joint Committee for providing us the opportunity to present this submission.  We have indicated our support for this piece of transformative legislation, which will help unravel the legacy of apartheid discrimination.  At the same time, we highlighted a number of flaws, which need to be corrected.  By pointing out the flaws in the bill our goal is to reinforce the Bill.  In our view this is not an insurmountable hurdle, and our proposed legal amendments will demonstrate possible ways of amending this legislation within the time constraints.

We hope that the Committee will respond positively to the proposals put forward in this submission, the equality alliance and other progressive organisations.  Further we call on the committee not to be detracted from their important task by those working to derail the Bill and pledge our further support in whatever way is appropriate.

Deaf Federation of South Africa (DEAFSA)
SUBMISSION BY DEAFSA (DEAF FEDERATION OF SOUTH AFRICA)
PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL, 1999

DEAFSA notes with appreciation that people with disabilities, as well as Deaf people, are catered in the Bill.

1.	We suggest that Chapter 1, Section 1 (vi) be amended to read as follows: “ ‘disability discrimination’ includes - (a) any act, policy, requirements, practice or conduct which ...”

Rationale
There are still many policies, including regulations within such policies, which have the effect of unfair discrimination against people with disabilities.

2.	Secondly, we are concerned that people with multi-disabilities (such as deafblind people) are not adequately covered in the definition of disability discrimination which do not cater for care services and support or enabling facilities.

Therefore, we suggest that Section 1 (vi) (i) be expanded to read as follows: “... such as a hearing aid, a guide dog, braille, Sign Language or appropriate information technology and including any other care services and support, communication or enabling facilities for multi-disabled people.”

3.	While Chapter 1, Section 1 include the definition of “disability discrimination” (par. (vi) and this is being covered as part of the prohibited grounds of discrimination in par. (xvii), we suggested that language, being one of the prohibited grounds of discrimination, also be given a definition in the Bill by inserting the following definition:
“language” means any of the official languages, as well as Sign Language and other languages referred to in Section 7(1) and 7(5) of the South African Constitution.

Rationale
Notwithstanding the fact that Sign Language is mentioned in par. (vi) sub-par. (b) (I), the Bill should state clearly that the prohibition of unfair discrimination on the basis of language is not limited to the official languages, but also includes Sign Language and other languages as well.

4.	Section 17 (1) (g) should be amended to read as follows: “in the forcible segregation of learners with special needs into special schools, based on their disabilities and not on their educational interests or capabilities: Provided that nothing in this Act prohibits the placement of learners in alternative schools which cater for specific language and culture groups within a reasonable distance from home.”

Rationale
For example, Deaf learners have the right to be placed in Sign Language sites of learning (as proposed by the Department of Education) provided that such sites of learning exist in a province.

5.	A sub-paragraph (iii) should be added to Section 19 to read as follows:  “health care benefits in the case of infants, including infants with disabilities, should not be limited to health care as defined in (i) and (ii) but should be read to include early childhood development, intervention and any other sectoral services.”

Rationale
Health care services for infants and children with disabilities will have little effect if they are not provided within the holistic framework of education and social services.

6.	Part B (Prevention, prohibition and elimination of unfair discrimination relating to race and gender and promotion of racial harmony and gender equality) should be expanded to include other cultures and disabilities as well.

Rationale
While we fully agree with Section 8 (e), we are concerned that Deaf people are not adequately protected in this area of name-discrimination such as the labels of “deaf and dumb” or “deaf-mutes” which Deaf people view to be wholly derogating to their dignity.  

This principle does not apply only to Deaf people but also to other culture, religious and language groups 

7.	It is our concern that unfair discrimination within the legal framework itself is not being addressed in the bill.  This is illustrated in the fact that there is no chapter for Justice itself, alongside other fields such as education, health care, etc., where various grounds of unfair discrimination should have been identified.  Examples of the such grounds within the field of Justice are the following:
· To take legal action or protection or not to take legal action or protection whereby people with disabilities are not enabled to exercise their rights of expression in either defending themselves or giving evidence (at places such as courts, police stations and protection units).
· To throw out or dismiss court cases due to the person’s disability and lack of interpreters.
· To stop legal proceedings as a result of the person’s disability and lack of communication from or with the State (police/prosecutor).
· To conduct or determine parole conditions without freedom or right of expression.

We appeal that serious consideration be given that a separate part be inserted into the Act for the field of Justice where practices of discrimination still abound and which should be addressed in the Act itself, by identifying the areas of unreasonable or unfair discrimination.

8.	Section 39 should be amended to include the additional sub-paragraph as follows:  “Nothing in this act will prevent the designated groups or deny the rights of the designed groups to form their own associations or clubs where they can exercise their freedom of association.”

Rationale
The Act should not be misinterpreted as to prevent Deaf people or people with disabilities to form their own clubs or associations where they can pursue their respective and common goals or objectives within the broad society.

Equality Alliance
PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL

SUBMISSION BY THE EQUALITY ALLIANCE

What is the Equality Alliance? 
1.	The Equality Alliance ("the alliance") is a broad formation of civil society organisations working in different sectors. These sectors include trade unions, gender equality, HIV/AIDS, labour research, general human/legal rights and lesbian and gay equality. Refer to the list of members at the bottom. 

2.	The alliance works for full and substantial equality for all people living in  South Africa, particularly those people subject to inequalities and unfair discrimination based on their race, gender, sexual orientation, disability, nationality, socio-economic status and HIV/AIDS status. 

Purpose of submission
3.	The alliance welcomes the Promotion of Equality and Prevention of Unfair Discrimination Bill (“the bill”). We support its scope and intent to prohibit unfair discrimination and promote equality, particularly in areas outside of the employment context. If passed by parliament, the bill will represent the most significant legislation since the constitution to address the issues of equality and the elimination of unfair discrimination.

4. 	Even though the Constitution of South Africa promises equality, justice and  dignity for all, many South Africans are still subject to inequalities, harassment and unfair discrimination on the basis of various grounds including race, gender, disability, sexual orientation, socio-economic status  and HIV/AIDS status.

5. 	This submission is aimed at ensuring that :
· Parliament takes cognisance of issues affecting women(black women in particular), lesbian and gay people, poor people disadvantaged as a result of their socio-economic status, people who are not South African nationals, and people living with HIV/AIDS. 
· Parliament includes provisions in the Bill which effectively remove unfair discrimination against, and promote substantial equality for the groups of people listed above. 

6.  	Through this submission the alliance hopes to contribute to the elimination 
of unfair discrimination.

Summary of submission 
7. 	In summary, the alliance submission makes the following proposals:-  
· We propose that the current definitions of various forms of discrimination (unfair discrimination, race discrimination, gender discrimination, disability discrimination, pregnancy discrimination, discrimination in relation to employment) be replaced by a single definition of discrimination to apply to all grounds and sectors. The alliance recommends the development of the definition of “discrimination” to promote the definition of “equality” as being equality of outcomes.  This would align the Bill closer to emerging jurisprudence from particularly the Constitutional Court.
· We propose that the bill provides that once a complainant makes out a prima facie case of unfair discrimination in terms of the Act the burden of proof shifts to the respondent to prove either that the discrimination was not based on one or more of the prohibited grounds or that the discrimination is fair in terms of the defence.
· Parliament is requested to amend section 6 to make sufficient provision for actions based on more than one ground of discrimination. 
· We propose that the sections on discrimination within particular sectors be removed from the main body of the legislation and contained in a separate code of practice to be formulated in a specified time frame and in consultation with civil society
· The alliance recommends that the duty to accommodate should be defined in such a way so to challenge systemic inequality and promote transformation of institutions and practices.
· The alliance recommends that the definition of “unjustifiable hardship” should be developed to be strong and flexible, in favour of victims of discrimination. The purpose of this will be to limit the scope of discretion in interpreting “unjustifiable hardship” so as to ensure proper protection for victims of inequality and discrimination.
· We note that nationality, HIV/AIDS status, socio-economic status and family responsibility or family status have been removed from the list of prohibited grounds in the current draft of the Bill. We submit that these grounds must be added into the list of grounds on which unfair discrimination is prohibited. 
· We make specific comments on the Bill’s enforcement mechanism and proposals on the Equality Courts and the need for an interim equality tribunal.
· The alliance recommends strongly that parliament reconsiders the
inclusion of provisions prohibiting practices which constitute specific common law offences, which are more appropriately and dealt with in other legislation.

The elimination of unfair discrimination and the promotion of equality 
8. 	Definition of discrimination - We propose that the current definitions of various forms of discrimination (unfair discrimination, race discrimination, gender discrimination, disability discrimination, pregnancy discrimination, discrimination in relation to employment) be replaced by a single definition of discrimination to apply to all grounds and sectors. The main reasons for this proposal are: - 
· The definitions of discrimination in the Bill are inconsistent with one another and this creates potential for confusion where, as is likely in many cases, discrimination is pleaded on alternative  grounds.  A complainant would have to satisfy different tests for each ground. We consider it undesirable to have different standards of discrimination for different grounds. 
· In addition, we are concerned that this would make the legislation inaccessible to many of those whom it is intended to protect. We believe that the use of a single, comprehensive definition, to apply to all forms of discrimination, would achieve far greater certainty in terms of what behaviour amounts to discrimination on any ground and would be more easily comprehensible to lawyers and lay people alike.
· The definitions all use different concepts. This is also likely to give rise to confusion in cases, and prevent the development of a coherent jurisprudence of what constitutes unfair discrimination. 
· The division of discrimination into different categories does not take into account the intersection of various grounds of discrimination that occurs in real cases (e.g. discrimination is usually a result of a combination of grounds such as race, gender, socio-economic status). It will make it difficult to prove cases of discrimination that are based on an intersection of grounds and cannot be neatly pigeon-holed into one or other category of discrimination. It will also make it more difficult to develop a jurisprudence of substantive equality (equality of outcomes).
· In order to reflect the historical and on-going importance of discrimination based on race, gender and disability, separate sections can be included in the draft Bill dealing with these areas. However, these sections should not attempt to define ‘racial discrimination’ etc. but should rather identify and prohibit specific examples of prevalent forms of unfair discrimination on these grounds. This should not be a closed list. This would be along the lines of the forms of unfair discrimination prohibited in the current sections of the draft Bill dealing with race and gender. Examples of forms of unfair discrimination on particular grounds can also be included in the sectoral codes. Finally, provisions can be included in the preamble and the interpretative guidelines to encourage an interpretation of discrimination that advances equality of outcomes.

9. 	Burden of proof - We propose that the bill provides that once a complainant makes out a prima facie case of unfair discrimination in terms of the Act the burden of proof shifts to the respondent to prove either that the discrimination was not based on one or more of the prohibited grounds or that the discrimination is fair in terms of the defence. This approach to the burden of proof mirrors s.11 Employment Equity Act which provides : “Whenever unfair discrimination is alleged in terms of this Act, the employer against whom the allegation is made must establish that it is fair”

10. 	Inter-sectionality and discrimination - Parliament is requested to amend section 6 to make sufficient provision for actions based on more than one ground of discrimination. Further, distinction should be drawn in the Bill between individual instances of discrimination and the systematic impact of discrimination. This is necessary to promote protection from structural forms of discrimination.

11. 	Duty to accommodate - the duty to accommodate should be defined in such a way so to challenge systemic inequality and promote transformation of institutions and practices. The duty to accommodate should not just be confined to individuals, but should ensure that rules, practices and policies promote full and equal participation and advancement by disadvantaged groups. The duty to accommodate should be defined in such a way so to challenge systemic inequality and promote transformation of institutions and practices. The duty to accommodate should not just be confined to individuals, but should ensure that rules, practices and policies promote full and equal participation and advancement by disadvantaged groups.

12. 	Defences and unjustifiable hardship - the defence to a claim of unfair discrimination should be based on the concept of ‘fairness’, and not whether the unfair discrimination alleged is ‘reasonable and justifiable’ in the circumstances. In other words, a respondent should be able to defend a claim of discrimination on the grounds that it is fair as opposed to that it is reasonable and justifiable. The Bill should include a list of factors that must be taken into account in deciding whether the challenged condition, requirement, policy, situation, rule, practice, act or omission is fair in the circumstances. These should be in line with the factors that the Constitutional Court has said must be considered in order to determine whether the discriminatory provision has impacted on the complainants unfairly. The respondent must also show that it has take steps to accommodate the person or group affected by the discrimination up to the point of unjustifiable hardship. In order to determine whether unjustifiable hardship would result from the accommodation sought by the complainant, all relevant circumstances must be taken into account. Some of these circumstances should be specified in the Bill (as is the case presently). It should be clear that the financial burden on the respondent is not the sole consideration.

13. 	Sexual Harassment - Sexual Harassment should not be subjected to the “fairness”, or in the alternative, the “reasonable and justifiable” test. This is because there can be no instances in which Sexual Harassment could be either “fair” or “reasonable and justifiable”. Furthermore, this places and unfair burden of proof on victims and equally provides a defence to complaints that would be degrading and humiliating to victims.  This would be contrary to the bone mores of society on this matter.

Exclusion of sectors in the Bill
14. 	The Bill currently prohibits unfair discrimination within the following sectors:  
employment; education; health care; accommodation, land and property; insurance; pensions; goods, services and facilities; associations and partnerships; clubs and sport and professions.  The Equality Alliance believes that unfair discrimination within each of these sectors should not expressly be dealt with in the Bill.  The main reasons for this are:
· The potential confusion that different definitions of unfair discrimination can give rise to.  For example, the confusion of how unfair discrimination in the employment context relates to the general prohibition of unfair discrimination.
· The initial purpose of adopting a sectoral approach was to take account of the differences and nuances in the way discrimination occurs within particular sectors.  However, the way in which the sectors are currently drafted do not take account of these differences and nuances.  Prevalent forms of discrimination in particular sectors are not referred to, e.g. language barriers within the health sector.  In fact, most of the forms of unfair discrimination within each of the sectors can adequately be covered by the general prohibition of discrimination. 
· There are different concepts and terminology used in dealing with unfair discrimination within each of these sectors.  Each of these different concepts require that different tests be applied. For example, some sectors refer to “unjust exclusion”, “unfair disadvantage” and “unfair discrimination”. This will cause confusion as to what test should be applied in order to determine whether unfair discrimination has occurred within that particular sector.
· Many of the provisions dealing with unfair discrimination within the sectors are inconsistent with relevant legislation within a particular sector.  For example, the health sector makes much more limited reference to unfair discrimination in relation to privacy than the most recent version of the National Health Bill.  This again gives rise to potential confusion.

15. 	On this basis, it is proposed that: - 
· Unfair discrimination within particular sectors should not be included in the Bill. Instead, there should be a single workable definition of discrimination, which would clearly cover forms of discrimination within particular sectors.
· The sections on discrimination within particular sectors be removed from the main body of the legislation and contained in a separate code of practice to be formulated in a specified time frame and in consultation with civil society 
· In the first chapter of the bill, there should be a general prohibition on ‘unfair discrimination’ in all areas and sectors. The general prohibition should bind the State and all private parties. All forms of harassment, including sexual harassment, should also be prohibited.
· In addition, specific forms of discrimination within particular sectors should be dealt with either in terms of guidelines, codes of conduct or regulations.  This is important because:  there are certain differences in the way that discrimination occurs in particular sectors, which need to be taken account of; these would serve a useful interpretative purpose as well as an educational role.
· The Bill should make it mandatory for these guidelines/codes to be formulated in consultation with civil society and within a specific time frame.  The legislation should also specify exactly who bears the responsibility for formulating these codes/guidelines.
· The Bill should make it mandatory for courts to take account of these codes/guidelines in interpreting the legislation.
· In addition to the sectors currently reflected in the Bill, a sector on family, culture and religion should be included in the codes/guidelines.

Enforcement mechanisms 
16. 	The legacy of inequality and discrimination dominates the daily lives of all 
South Africans. The bill is a tool against inequalities and discrimination. The 
Alliance believes strongly that the bill requires strong and effective 
enforcement mechanisms. 

17. 	An effective enforcement mechanism is one that can address these many forms of discrimination adequately and one that can provide redress for any victim regardless of their circumstances. Thus the Alliance supports applauds the bill’s guiding principles which provide in clause 4(4): “ Dispute resolution must be expeditious, affordable and participative, and where appropriate, informal.”

 18. 	The Equality Courts - the alliance cautiously supports the creation of Equality Courts within the magistrates’ courts and the High Courts. We believe however, that an intermediate step is necessary to ensure adequate application and enforcement.  This will enable speedier implementation while the magistrates’ courts are being transformed. . However, we are concerned however, that this legislation is adding an additional burden on an already overburdened system.  We have two recent examples of the judicial system’s failure to cope with additional obligations created by new laws – the new Domestic Violence Act and the Maintenance Act.  In theory, both these Acts go a long way toward promoting gender.  Unfortunately, they are not being implemented due to lack of police resources and the inefficiency and intransigence of the magistrates’ courts.  This lack of enforcement frustrates Parliament’s enactments and has adverse gender implications since most of those affected by the non-enforcement of the new Domestic Violence Act and the Maintenance Act are women. The magistrates’ courts are understaffed and have at times demonstrated an appalling lack of gender sensitivity.  Consider the sentencing of convicted rapists and the less publicised indifference to women seeking maintenance for their children. The apartheid era mentality still predominates in the magistrates’ courts - there is no clear understanding of gender.  This lack of experience and understanding in dealing with equality and discrimination issues will gravely undermine this legislation The Bill does not provide for the immediate appointment of presiding officers, nor does it give any indication of when every magistrate’s court and High Court will become a functioning equality court. It would appear that the Bill anticipates an incremental approach to the implementation of the legislation. This submission recognises that access to the forums for resolution of equality cases will, of necessity, be limited.  However, the proposal wants to ensure that though limited, the forum is effective. While we acknowledges that the Department of Justice has begun the process of transforming and improving the administration of justice in the magistrates’ courts, the performance of the magistrates’ courts remains poor.   It will be a long time before the accessibility and ability to deliver of the equality that Parliament envisages will be a reality.  Therefore, although South Africans can be proud of the constitutional and legislative advances, including this Bill, made towards equality, such advances without being accompanied by adequate enforcement are worthless. 

19. 	An Interim Equality Tribunal - the alliance is putting forward a recommendation for an interim structure that will utilise the resources of the Commission on Gender Equality (CGE) and the South African Human Rights Commission (SAHRC).  The interim structure would be dissolved after thirty months and the adjudication of equality cases will revert to the magistrates’ courts as currently envisaged by the Bill. The temporary interim enforcement mechanism would function until such time (two and a half years) as the necessary reforms and training of the magistrates’ courts has been accomplished.  This proposal is cost effective and provides the Parliament and Government with the opportunity to ensure the successful implementation of equality legislation.  This temporary structure would take the form of an “interim tribunal” composed of four commissioners two from the SAHRC and two from the CGE and four judicial officers.  These eight “presiding officers” would be seconded from their current institutions for a period of two and one half years. As already provided for in the Bill, the presiding officers would be supported by two equality assistants located in central courts in each province. The presiding officers would move around the country in a circuit court arrangement with a “commissioner” paired with a judicial officer.  The presiding officers would be specially trained to ensure that they have the skills and expertise in equality legislation. Matters could be referred from outlying rural courts, police stations, advice offices and other sources.  This legislation should extend a duty to court officials to assist a complainant in approaching the correct forum.

20. 	How would the tribunal work? We recommend the following practical arrangements:
· The two-member panels would be assigned two or three provinces each, based on the population sizes of the provinces.
· The panel would then be required to hold hearings at a minimum of two different magistrates’ courts in each province.  Permanent courtroom and office space would be allocated to them at each location.
· At each of these locations a permanent equality assistant and a clerk would be appointed to handle administrative matters.
· Correspondence for the tribunal can be sent to any of the locations assigned for hearings within the province. 
· The powers of the presiding officers will be the same as those enumerated in the current Bill in sections 48 and 49.
· Legal qualifications though desirable would not be required for the seconded Commissioners because they would be paired with a judicial officer.  Presiding officers and equality assistants will be specially trained to handle cases arising under this legislation.
· The presiding officers seconded to the Interim Equality Tribunal would not be functioning as “commissioners” of their respective commissions during their tenure as presiding officers.
· In the event a matter is brought before the tribunal by either the SAHRC or the CGE, the presiding officer seconded from that Commission will be required to recuse themselves.

21. 	Procedures for the Equality Tribunal - The tribunal would function in terms of the new rules and procedures already contemplated by Chapter 6 of the Bill. We recommends that procedures of the Equality Tribunal must have the following characteristics:
· An emphasis on an inquisitorial approach, as opposed to the existing adversarial approach of our courts, this will help keep the tribunal accessible to the poor and uneducated.
· Limited pre-trial procedures (possibly a statement of case from a complainant, together with a statement from the Respondent).
· Procedures must aim at the achievement of an expedited hearing.  Unnecessary postponements and delays should be limited.
· Flexible rules of procedure, in the discretion of the presiding officer, dispensing with the ordinary rules of evidence, and adopting an informal approach.
· Empowering presiding officers to conciliate certain matters, without conducting a full hearing, where appropriate, or by consent between the parties.  Should a hearing become necessary, the hearing would be conducted by another presiding officer panel.

22. 	Powers of presiding officers - The presiding officers would have the discretion to make the following orders: - 
· Making a settlement an order of court where appropriate;
· Special damages for actual financial loss;
· Preventative damages, in the form of an award to a body or organization responsible for addressing discrimination;
· Interdicting / restraining discriminatory practices;
· Directing steps to be taken in order to stop unfair discrimination;
· Ordering a respondent to provide the opportunities and privileges that were unfairly denied to the complainant;
· Ordering the implementation of special measures to address the discrimination by the Respondent;
· Directing that reasonable accommodation be made;
· Referring concerns regarding systemic discrimination to the SAHRC and the CGE for further investigation.
· The Presiding Officers would also have wide discretion as to making cost orders, working from the central premise that each party pay their own costs.  In cases of gross inequality, ordering a guilty defendant to pay the complainant’s costs.

23. 	Other matters related to the tribunal and procedures - Parties would be entitled to legal representation.  The Presiding Officer would have the discretion to order representation from legal aid for a party should the matter warrant. Certain decisions would be published. The Department of Justice could pass regulations that would provide some form of initial guidelines as to appropriate awards, in order to facilitate some level of consistency in awards across the country.  Decisions of the Tribunal would be binding and enforceable.  The decisions may be taken on review or appeal to the High Court having jurisdiction in the area. There is precedent for this type of tribunal to be found in the Office of the Pension Funds Adjudicator.  The Pension Funds Adjudicator resolves disputes in the pensions industry and brings principles of equity to bear in his determinations.  The important difference between the Equality tribunal and the Pension Funds Adjudicator is that the Adjudicator is a permanent institution while the Equality tribunal will be temporary.

24 	Preserving the Independence of the SAHRC and the CGE -In making this recommendation we are concerned that the independence of both the interim tribunal and the respective commissions from where presiding officers are seconded, not be compromised. The seconded commissioners will need to be strictly apprised of their independence and objectivity from their Commissions, while serving on the Equality tribunal. Therefore, the CGE and the SAHRC will be able to maintain their independent status and maintain their statutory functions of: - 
· Monitoring the implementation of the Act;
· Making recommendations regarding amendments;
· Assisting the public in lodging complaints with the Equality Division;
· Appearing in the division as an amicus curia (friend of the court), on behalf of complainants, or in its own name;
· Developing and publishing guidelines and codes-of-conduct relating to 
discrimination;
· Assisting departments and organisations to develop internal mechanisms to deal with complaints of discrimination;
· Training of organisations around the treatment of discrimination;
· Popularising and running information campaigns on the legislation and the remedies available;
· Training of paralegal and advice officers among others, with regard to the legislation;
· Receiving reports from all Equality Courts regarding the number, nature and outcomes of all matters dealt with;
· Reporting annually to Parliament on the above issues.

Moreover, the creation of this interim tribunal is consistent with the guiding principles of the Bill. The Bill calls for the principle of access to substantive equality be followed and that dispute resolution be expeditious, affordable, participative, and where appropriate informal. The establishment of this interim tribunal would facilitate the fast and efficient implementation of this legislation, while allowing the transformation of the magistrates’ courts into forums that would be able to implement this legislation without undermining its purpose.

25. 	Concern of government over proliferation of statutory bodies - It is hoped that this solution addresses the concern of Government and some opposition parties over the proliferation of statutory bodies and helps make the utilisation of existing resources more efficient. The cost implications of this interim tribunal are unlikely to be more than what is contemplated in the Bill. The bulk of the R50 million earmarked by the Bill would be spent on the development of training programmes for, presiding officers, equality court assistants and assessors, the granting of legal assistance to complainants, and the limited expansion of capacity in the SAHRC and the CGE to enable them to deal with the equity reports they will receive.

Exclusion of HIV/AIDS
26. 	The Alliance supports the inclusion of HIV/AIDS as a grounds for non-
discrimination. The Alliance believes that the exclusion of HIV/AIDS from the Bill leaves a major gap in terms of achieving substantive equality for all South Africans, particularly when we are faced with an epidemic affecting all South Africans. People who have been diagnosed as HIV positive, or are living with AIDS, are being discriminated against severely in various contexts and environments ranging from everyday social interaction to the fields of education, employment, and sports. That the discrimination suffered by such persons has a negative impact on their human dignity and enjoyment of equality is unchallenged.  The alliance thinks it is important that the equality legislation explicitly recognises that unfair discrimination on the basis of HIV/Aids status is prohibited.

27. 	Since the drafting of the Constitution in 1994, the HIV epidemic has become 
a national emergency, one which the government, private sector and civil society is only now turning its full attention to. This is apparent from the Partnership Against AIDS (PAA) initiative launched last year and the formation of the Inter-Ministerial Committee (IMC) on HIV \AIDS. SA faces the challenge of preventing and reducing new HIV infections but is also expected to foster acceptance, openness and respect for the equality and dignity of people living with HIV/AIDS (PLWHA's) in a society that is often hostile and not accepting of PLWHA's.

28. 	Human rights abuses and the denial of equal access to public and private resources characterise the social response to HIV \ AIDS and the treatment of PLWHA's. While discrimination against PLWHA’s has traditionally occurred in the denial of access to public and private services, it also occurs through the stigmatisation and marginalisation of PLWHA’s.

29. 	In this regard, the Equality Alliance fully supports the submission of the of the Aids Law Project (ALP). The ALP submission also contains an historical account of how previous drafts of the Bill dealt with HIV/AIDS. 

Exclusion of Nationality 
30. 	Though mention is made of nationality in terms of the sections dealing with racism, the Alliance is of the opinion that nationality should be separately dealt with as a ground on its own.  South Africa suffers from high levels of xenophobia and it is essential that sufficient protection is provided in this regard.  Further, in the context of the history of the South African liberation struggle, and the support by foreign nationals for that struggle, we have a moral obligation to ensure that protection is provided from xenophobia.

31. 	We note that nationality has been removed from the list of prohibited grounds in the current draft of the Bill. 

32. 	The question of the extent to which Constitutional rights extend to non nationals is complex. Even if there is no clause in the Bill preventing unfair discrimination on the grounds of nationality it does not, in our view,  automatically follow that a person will be able to discriminate legitimately against any person who is not a South African national. 

34. 	The right to equality as set out in the Constitution applies to “everyone” 
(s.9(1)).  S.9(4) specifically provides that “No person may unfairly discriminate against anyone on one or more  grounds including...” (our emphasis).

35. 	In Balord and other v University of Bophutswana and Others 1995 (2) SA 803 it was held that the term “every person” in the Interim Constitution included both citizens and non citizens. It is arguable, if the matter were to be challenged before the courts, that the right to equality in s.9 of the Constitution would be interpreted in line with such caselaw.  This is particularly so as the prohibited grounds set out in the Constitution are open ended.

36. 	Furthermore, both the Constitution and the Bill are to be interpreted in accordance with international law.  Article 26 of the International Convention of Civil and Political Rights, to which South Africa is a signatory, specifically includes national origin as a prohibited ground of discrimination. In Larbi Odam and Others v Member of the Executive Council for Education (North West Province) and Others, 1997 (12) BCLR 1655 (CC), the court held that citizenship was an unspecified ground of discrimination.

37. 	If the courts hold that the prohibited grounds should include nationality the question is then whether the s.36 limitation can justify any form of unequal treatment. It is established jurisprudence that the s.36 limitation cannot apply to exclude a class of people from a Constitutional right on the grounds of a set of criteria such as nationality per se.  There must in addition be some justifiable circumstantial and factual reason entailing a consideration of  the factors set out in s.36(1)(a-e). It “involves a weighing up of competing values and ultimately an assessment made on proportionality” (S v Mkawanyane and Another 1995 (3)SA 391 (CC)). 

38. 	This weighing up exercise would be a matter for the courts. In a regulation limiting the right to appointment as educator to South African citizens was inconsistent with s.8(2) of the Interim Constitution (equivalent to the current s.9(3)) and had no valid justification in terms of s.33 (equivalent to the current s.36).  The regulation was therefore declared invalid. The court had regard to the fact that non citizens are a minority with little political influence and that citizenship is a personal attribute over which one has relatively little control.

39. 	Notwithstanding the decision of the court in Larbi, we do believe that there are limited circumstances where it is reasonable and justifiable for South African nationals to be given preferential treatment and this is supported by international law on the issue.  The Human Rights Committee established under the auspices of the International Convention on Civil and Political Rights has also held that differentiation which is reasonable or objective does not amount to discrimination in terms of Article 26 of the Convention (General Comment 37 United Nations, New York 1989 paragraph 7). 

40. 	We therefore believe that it would be preferable to expressly include non nationals in the legislation, acknowledging their prima facie right to equal treatment but qualifying this right by the defence set out at s.43 of the current Bill.  The advantage of  this approach is that the factors set out in s.43 are far more clearly delineated and comprehensive than those in the general s.36 limitation and in our view leave far less to the discretion of the judiciary if challenged.
 
Exclusion of Socio-economic status 
41. 	Poverty is endemic to South African society. Indeed, one of the greatest  legacies of apartheid has been the gross socio-economic inequalities created by the system of structural discrimination.  It is therefor essential that parliament legislates against discrimination on the grounds of socio-economic status, as to overlook this would be to turn a blind eye to the most dominant form of post-apartheid discrimination.

42. 	The alliance urges that “socio-economic status” be included as a prohibited ground of discrimination in the equality legislation.  In South Africa, the deepest forms of disadvantage are experienced as a result of a confluence of factors such as race, gender, illiteracy, lack of income, resources and opportunities. If the Bill is serious about achieving substantive equality, ‘socio-economic status’ should be included as a prohibited ground. 

43. 	Including this ground will also promote and protect the social and economic 
rights included in the Bill of Rights. Section 9(2) of the Constitution expressly recognises that “equality includes the full and equal enjoyment of all rights and freedoms.” This must include the economic and social rights enshrined in the Bill of Rights. As Chaskalson P, pointed out in Soobramoney v. Minister of Health, the commitment to transforming the conditions of poverty and inequality existing in our country “lies at the heart of our new Constitutional order.”  This commitment, he said, is reflected particularly in the sections dealing with socio-economic rights in the Bill of Rights.

44. 	Thus it is critical that the new equality legislation protects equal access to these constitutionally protected rights. In circumstances in which low socio-economic status is a major source of discrimination against individuals and groups in the sphere of access to socio-economic rights, its exclusion as a ground would make the new equality legislation less relevant to the real experiences of discrimination by poor South Africans.  The poor also often lack the political and economic “muscle” to combat systemic forms of discrimination against them. Legal remedies are thus essential to assist them in challenging unfair discrimination against them by more powerful social groups. 

45. 	While the alliance recognises that the legislation cannot eliminate the inequalities inherent in a market-based economy, it can at least seek to combat the exclusion of the poor from accessing social goods, services and facilities arising from irrational prejudices and stereotyping.  For example, in Canada in the housing context, such a ground has paved the way for challenges to setting minimum income criteria for renting properties, the exclusion of social assistance recipients from gaining access to housing._

46.	It will be argued that this legislation should only list as prohibited grounds those grounds listed in Section 9 (3) of the Constitution. The list in Section 9(3) is open-ended and does not preclude its expansion in other pieces of legislation. As stated earlier there is legislative precedence for the expansion of the prohibited grounds.

Exclusion of family status
47. 	For women in general, one of the main causes leading to sex discrimination relates to child care and domestic responsibility.  Discrimination based on family responsibility arises when care givers in a family who care for children or dependent family members suffer discrimination because of these responsibilities. 

48. 	Further, Lesbian and Gay people who have families are often discriminated against in their pursuit to care for their families.  Often, society does not recognise their families and do not accord them family status.  Further, Lesbian and Gay people who do have opposite-sex partners are often discriminated against for not having families.  It is therefore essential that this Bill addresses this form of discrimination.

49. 	It is very important to ensure that family responsibility and family status be included as prohibited grounds of discrimination in this legislation. This will ensure that the discrimination faced by women, care givers, lesbian and gay people is eradicated.

Common law offences 
50. 	The alliance recommends strongly that parliament reconsiders the addition of certain provisions prohibiting practices which constitute specific common law offences, which are can more appropriately and comprehensively be legislated on in other legislation.

51. 	Specifically, it is recommended that Section 23 (2) which prohibits commercial sexual exploitation of children and Section 12 (c) that prohibits Female Genital Mutilation should be reconsidered.  The South African Law Commission proposals on amendments to the Sexual Offences Act adequately deal with sexual offences relating to the commercial sexual exploitation of children. Female Genital Mutilation would be better dealt with in relevant legislation. In other words, the law must not treat female genital mutilation and sexual offences against children just as acts of unfair discrimination. They are both criminal acts which must be dealt with in criminal law and not in equality and discrimination legislation. 

Endorsement of other submissions  
52. 	The alliance endorses the submissions of the following organisations: - 
· AIDS Law Project
· Black Sash
· Community Law Centre, University of the Western Cape 
· Congress of South African Trade Unions 
· Legal Resources Centre
· National Association of Democratic Lawyers - Human Rights Research and Advocacy Project
· National Coalition for Gay and Lesbian Equality 
· Women’s Legal Centre 

Members of the Equality Alliance 
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Human Rights Committee
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FEDUSA
FEDUSA SUBMISSION ON THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL (B57-99)

1.	INTRODUCTION
FEDUSA supports a constitutional dispensation based on the values of equality, dignity and freedom. The Promotion of equality legislation currently before Parliament, as required under section 9 (4) of the Constitution, would give effect to the unfair discrimination provision as required.

The Bill aspires to fulfill what Section 9(4) of the Bill of Rights in the Constitution requires. In FEDUSA’s opinion what has to be produced is a law that defines that people should not be discriminated against and if they are, what enforcement procedures and penalties are in place.

2.	THE STRUCTURE OF THE BILL
FEDUSA would also like to indicate that a major concern exists with the structure of the Bill. In addition to specific provision, the entire structure of the Bill could be changed for the better. The Bill is too lengthy and includes multiple definitions of unfair discrimination. Currently the Bill contains a general prohibition of unfair discrimination, followed by prohibitions of unfair discrimination with specific reference to race and gender (Part B, S 7 – 12), followed by a prohibition of unfair discrimination in specific sectors including employment (Parts C – L). Multiple definitions provide something for everyone. However the inclusion of multiple definitions of discrimination may be more problematic than clarifying. Disadvantaged groups do not fit into tight categories. 

As far as specific sections are concerned FEDUSA would like to make the following comments:

The following sections have been identified as vague and not benefiting the purpose of this bill.

Part A:
Section 6 (3): Direct interference with the judicial process is questionable. The shifting of the burden of proof is also very disturbing.

Part B: 
Section 8 (c ): The concept should be clarified as to indicate how “racial tokenism” is proved in terms of this bill 

Section 8 (e ): The section should be deleted and replaced with: “The use of language which is being recognized as being discriminatory and have an intent of hurt or abuse”

Part C: 
Section 14 (e ):The concept of “contracting” is vague and unclear
Section 14 (f ): In addition FEDUSA would also like to propose that the Equal pay provision is broadened and encoded as a supplement to the Employment Equity Act.  One of the purposes of the Employment Equity Act is to achieve equity in the workplace by promoting equal opportunity and fair treatment in employment through the elimination of unfair discrimination.

There should be an equal pay provision. The provision should address the problem of enforcing pay equity beyond the simple situation where a woman performs the same work as a man but is paid less. The equal pay provision should guarantee remuneration for work of equal value. If the employment sector were eliminated from the Bill or if the Bill were highly simplified, this provision would be lost. However, equal pay for work of equal value is a very complex subject. Equal pay requires its own Code to address the issue properly.  

Section 14 (g): The interpretation of reasonable accommodation is questionable, e.g. does it reflect on physical accommodation, workplace environment or does it refer to the accommodation of the individual?

Part F:
Section 22 (a): The purpose should be defined in relation to the constitutional rights of the individual
Section 22 (e): The practicality of this provision is questionable

Part G:
The impact of this provision on the insurance industry is foreseen to result in an increase of premiums for the end user, as insurers will have to risk taking all individuals irrespective of the individuals medical condition.

Part I:
Section 32 (d): The meaning of this provision needs to be simplified in clear language

Part L:
The provisions are clear but FEDUSA would like to raise the concern that professional groupings formed on the basis of “color or race” should be defined as unfair and that uniformity in the bodies representing professionals should be acquired.

Chapter 5:
This chapter should form part of a new draft minimalist bill as it defines the constitutional rights as contemplated in the constitution.

FEDUSA would like to propose the elimination of the sectors contained in Parts C – L. The provisions listed in the sectors could comprise a separate set of guidelines.

In addition FEDUSA would suggest the drafting of an entirely new, minimalist Bill. Such a Bill would have one definition of discrimination, one test for unfairness, and one set of defenses. Properly drafted, a single definition could address the concerns raised.       
    
3.	THE RELATIONSHIP BETWEEN THE EMPLOYMENT EQUITY ACT AND THE EQUALITY BILL
FEDUSA questions the relationship between the employment coverage of the Promotion of Equality Bill in Part C and the Employment Equity Act. This aspect reflects the main area of contention for FEDUSA as it results in the proliferation of legislation. Section 5 of the Employment Equity Act states that “ every employer must take reasonable steps to promote equal opportunities in the workplace by eliminating unfair discrimination in any employment policy or practice. “ 

The Employment Equity Act in Section 5(2) states: “If any conflict relating to a matter dealt with in this Act arises between this Act and the provisions of any other law, other than the Constitution or an Act of Parliament expressly amending this Act, the provisions of this Act must prevail; Provided that this Act only applies to unfair discrimination in respect of issues relating to employment to the extent that it deals with issues which are not regulated by the Employment Equity Act, 1998.” 

Though this provision is not very clear, it seems to mean that this Act only applies to matters not regulated by the Employment Equity Act. As a result of this the provision of Part C dealing with Employment should be deleted in total. The legislation would create unnecessary and confusing conceptualizations regarding equity and equality. The Employment Equity Act has an existing priority application to employment. FEDUSA would like to propose that Part C of this bill is legislated as a code of regulations for the Employment Equity Act to ensure that a single piece of legislation regulates the employment relationship. It would not be a great problem if Part C, the employment sector, were eliminated, as this section seems to be duplicating the provisions of the Employment Equity Act, which results in unnecessary proliferation of the legislation. The only important provision that would be lost would be the equal pay provision that should be encoded in the Employment Equity Act. Many of the issues are a matter of definition, which would not be greatly affected by eliminating Part C. 
However, FEDUSA would unequivocally state that in attempting to achieve these aims it remains essential that the necessary checks and safeguards are in place to prevent reverse discrimination, nepotism and tokenism from taking root in the workplace, in the guise of employment equity. The problem becomes even greater when we add the problem of administering the legislation. There is a real danger that the legislation will only be a piece of paper with little or no effect on equality.  

It is not clear how the Equality Bill and the Employment Equity Act would work together on the subject of reasonable accommodation. It is even in contradiction on the subject. In terms of the Employment Equity Act, employers of fewer than 50 employees would not be required to reasonably accommodate their employees. In terms of  Section 5(2) of this Bill would the Employment Equity Act be considered to have regulated the issue of reasonable accommodation in that circumstance, thereby not requiring it? Or would the employees be able to point to the Bill’s definition of unfair discrimination that requires reasonable accommodation.

The Employment Equity Act 55 of 1998 addresses unfair discrimination in the employment context, and outlines certain steps to be taken by employers to ensure the advancement of persons form previously disadvantaged groups, including women. The equality legislation in its’ current form also addresses the issue of employment. This results in duplication and could effect negatively on the workplace and even eventually result in the judicial process having to pronounce on the conflictive or confusing provisions.  
 
There should also be explicit links between the defense.

4.	THE BILL’S REGULATORY MECHANISM AND ENFORCEMENT
The Bill’s regulatory framework as set out in Chapter 4, creates the Equality Courts which is yet another body governing equality which can result in over-regulation or dualism. The Employment Equity Act dealt with the monitoring, enforcement and legal proceedings to deal with unfair discrimination in the employment situation. FEDUSA would like to propose that the same Chapter V be extended to this bill to enable proper regulation as well as prohibiting of unfair discrimination.

However, FEDUSA wants to caution that adequate provision for enforcement should be made by securing proper financial support and trained personnel in the Courts, State Departments as well as the Human Rights Commission, otherwise enforcement will be frustrated and delayed, consideration could also be given to create (special) courts to deal specifically with these equity and discriminative issue within the existing court structure and applicable legislation. this will prevent an additional administrative and financial support system from being created. the existing system need only be extended. The Human Rights Commission should also be allocated a greater role of monitoring unfair discrimination issues.     

I thank you for allowing FEDUSA this opportunity to comment on this important piece of legislation.

Financial Services Board 
FINANCIAL  SERVICES  BOARD   
  
PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL

1. Thank you for your telefax of 10 November 1999 forwarding extracts from the above Bill.

2. The FSB was neither consulted by the authors of the Bill, nor approached for its specific comment.

3. We are writing to provide you with preliminary comments on the principles of  those provisions of the Bill relating to the insurance and pension funds industry.

4. Much of the language contained in the Bill is vague, undefined and uncertain, which makes it extremely difficult to gauge the impact of such a law on the financial services industry .  What will be “unfair”, “unequal”, or “discriminatory” largely depends on a subjective interpretation of these concepts, making the application of the law unpredictable and uncertain.  If anything, law must be certain.  Those subject to a law must know for certain what the law says, how it affects them and how it will be applied.  Laudable as the principles expounded by the Bill may be, if they fall foul of clarity the law to be pronounced thereunder will not stand the test of time and will be loopholed and challenged at every opportunity.

5. It appears that the drafters of the Bill have not consulted with industry practitioners.  Communications which this office has received from industry confirm that bodies such as the South African Insurance Association (SAIA), the Life Offices’ Association (LOA) and the Banking Council of South Africa have not been consulted. Comments are likely to be received from a wide spectrum of associations and institutions, making the deadline of 17 November 1999 almost unattainable, let alone the proper consideration of those comments before the Bill is advanced along the legislative process.  

6. It may be expected that the insurance and pension fund industries will be expressing valid concerns at the Bill in its present form.  The essence of insurance business is to evaluate and accept risk at an appropriate price or to reject unacceptable risks.  No law should be allowed to interfere with the fundamental principle of insurance that an underwriter should have an unfettered discretion to assess the likelihood of a claim arising before rating and ultimately assuming or declining the transfer of risk.

7. The Bill as presently worded will have the effect of interfering with that discretion.  “Prohibited grounds” as defined in the Bill, apart from being open-ended through the use of the words “any other ground”, affects grounds which need to be taken into consideration in assessing a risk, not because the insurer intends unfair discrimination but because the considerations have a distinct bearing on the risk which is being assessed.  Risk will differ from instance to instance, including on the grounds specified by the Bill.   It makes no  sense to attempt to dictate that all clients of insurers should pay the same rate for cover irrespective of individual circumstances. 

8. Concern needs to be expressed at  the potential for serious damage to the solvency margins of insurers if they were compelled to apply communal rating and
the denial of the right of an insurer to turn away a risk.  If they are allowed a choice, they would either increase premiums or decline the business.  In fact, implementation of the Bill will therefore result in discrimination against those clients who have instituted prudent measures in order to minimise risk, and have consequently enjoyed the benefit of cover at a reasonable premium. 

9. Therefore the purported objective of the Bill to extend services to the previously disadvantaged may well be questioned.  Rather  the Bill will have the opposite effect of causing a contraction of services offered or increased costs to the detriment of existing customers.  SAIA has informed us that an overseas-owned insurer will review their local market participation if this legislation is passed in the current form.

10. In conclusion it should be stated that it is accepted internationally that differentiation on sound underwriting principles and actuarial grounds, such as those expounded in the Long-term Insurance Act, 1998, does not constitute unreasonable discrimination.  Examples which could be referred to are the Canadian and New Zealand laws relating to human rights which contain exceptions for the insurance industry.

11. As stated earlier, in view of the time constraints these comments should be considered as preliminary.  The FSB will certainly welcome the opportunity of discussing the issues and, if allowed to, to supplement these comments at a later stage. 

R G COTTRELL
EXECUTIVE OFFICER

Freedom of Commercial Speech Trust
THE FREEDOM OF COMMERCIAL SPEECH TRUST
ON THE PROMOTION OF EQUALITY AND THE PREVENTION OF UNFAIR DISCRIMINATION BILL 1999

FREEDOM OF COMMERCIAL SPEECH TRUST: BACKGROUND
1.The Freedom of Commercial Speech Trust was formed to defend the right, as enshrined in the Constitution, to freedom of speech in the commercial sense, on behalf of the marketing and communications industries in South Africa. We are also supported through association by a variety of organised business and consumer bodies, as Associate members.

2. As such, the Trust represents, inter alia, the Association of Marketers (ASOM), the Association of Advertising Agencies (AAA), the Print Media Association (PMA), the National Association of Broadcasters (NAB), the Outdoor Advertising Association of SA (OAASA), the Direct Marketing Association (DMA), the Franchise Association of SA (FASA), the Grocery Manufacturers Association (GMA), the International Advertising Association (IAA), the Public Relations Institute of SA (PRISA), the International Association of Business Communicators (IABC), the Direct selling Association (DSA), the Afrikaanse Handelsinstituut (AHI), the American Chamber of Business (AMCHAM), the South African Chamber of Business (SACOB), The Council of South African Banks (COSAB), and the Institute of Directors (IOD). The above organisations represent an aggregate membership in excess of 85 000. 

3. We thus represent a large and important section of the South African business community, who between them make a major contribution to the South African economy, inter alia by providing hundreds of thousands of jobs to South African workers, and by paying hundreds of millions of rands in taxation and duties.

4. We are a body that exists to defend a principle, not individual products, and to defend the legitimate business interests of our members.  

5. The Trust operates on two basic beliefs:

5.1 to negotiate openly and in good faith on matters of freedom of commercial speech with all relevant parties, including government; and

5.2 to provide the South African consumer with more information about products, rather than less, on the basis that if a product is legally manufactured and sold, it has the right to be responsibly promoted.

6. The Trust accepts that freedom of commercial speech, as enshrined in section 16 of the Constitution, is not absolute and that restrictions of this freedom must be accepted within the boundaries as stipulated in section 36 of the Constitution. However, in determining and applying these boundaries the Trust is totally committed to self-regulation. Self-regulation has been proved world-wide to be the most effective manner of regulation of a dynamic industry, such as the commercial communications industry and the financial markets. 

THE PROMOTION OF EQUALITY AND THE PREVENTION OF UNFAIR DISCRIMINATION BILL 1999

SUBSTANTIVE LAW
7. The Freedom of Commercial Speech Trust supports the basic principles of The Promotion of Equality and the Prevention of Unfair Discrimination Bill 1999 (“the Bill”), but the strict application of these principles and the procedural provisions may have a negative, if unintended effect, on the marketing communications industry. 

8. Part M of the proposed Bill, which has been left out of the present Bill, gives an indication as to the ambit envisaged by the Bill. It is clear from clause 45(c) that advertisements were expressly included. Clause 45(d), which for the most part protected dignity and privacy, fell outside the ambit of the Bill as stated in the Preamble and its exclusion is to be welcomed. 

9. The clauses in the Bill that are of substantive law that concern the Freedom of Commercial Speech Trust are the following:
“6.	(1)	…
(2) No person may -
(a) disseminate or broadcast any information;
(b) publish or display any advertisement or notice,
that indicates or could reasonably be understood to indicate an intention to unfairly discriminate.”

and

“8. All forms of racial discrimination or racism, including the following are prohibited:
(a) The dissemination of any propaganda or idea, suggesting the racial superiority or inferiority of any person or group of persons, including incitement to, or participation in, any form of racial violence;
(b)	…	 “

10. These provisions are extremely restrictive in respect of commercial communications, and this will have the effect that certain advertisements that are accepted and well-liked by the whole community, like the Castrol advertisements (“They all look alike/Doubles” and “It clings to the parts” ) could be seen to fall foul of clause 8. It cannot be accepted that this was the intention with the Bill and as such it should be seen as unduly restrictive. 

11.	It should also be pointed out that commercial communications can be seen to be discriminatory per se, as certain markets, income levels, gender/sex/ and ethnic groups are targeted. Although this “discrimination” could be seen as “reasonable and justifiable” in terms of clause 43 of the Bill, the application of the procedural provisions of the Bill will present a problem for the advertiser/agency and medium concerned.

PROCEDURAL LAW
GENERAL
12.	It is submitted that the problem areas are not much the substantive law in the Bill, but the procedural provisions.

12.1	The claimant must merely prove a prima facie case of unfair discrimination in terms of clause 45(1). The burden is then on the respondent to prove that the discrimination is not based on one of the prohibited grounds. If the respondent cannot prove this, i.e. the discrimination is on one of the prohibited grounds, the only other venue open is to prove that the discrimination was reasonable and justifiable in terms of clause 43. It should be noted therefore that there is a numerus clausus defences available and that no common law principles will apply. It is submitted that this clause is subject to Constitutional scrutiny as it appears to be in contravention of the right to freedom and security of the person, contained in section 12(1) of the Constitution and also violates the presumption of innocence contained in section 35(3)(h).

12.2	The only defences available to respondent in the event of unfair discrimination, will be if it can be proved that the act or omission is reasonable and justifiable in the circumstances (Clause 43(1)). Certain factors that can be taken into account in deciding whether the act is reasonable and justifiable are:
 
12.2.1	the purpose of the unfair discrimination;
12.2.2	the nature and extent of the unfair discrimination, including the nature and extent of the resultant disadvantage;
12.2.3	the relationship between the unfair discrimination and its purpose and
12.2.4	whether there are less restrictive and disadvantageous means to achieve the purpose.

It will not be a defence to a claim of unfair discrimination that the claimant’s membership of a group identified by one or more of the prohibited grounds was not the dominant or substantial cause of the unfair discrimination (Clause 44).

12.3	If there was unfair discrimination there cannot be a finding that it was reasonable and justifiable if the group discriminated against cannot be accommodated without unjustifiable hardship. In determining “unjustifiable hardship” all relevant circumstances must be taken into account, including the factors as set out in clause 43(4)((a) – (e). 

13.	Against the background of the reversal of the burden of proof, the above obligations on the advertiser/agency/media owner are severe, especially if the incidence of advertising and the costs involved in advertising are taken into account

COMPLAINANT
14.	The complainant does not have to be the person/s discriminated against. The following persons may institute action in terms of the Bill:

14.1	any person acting in that person’s interest;
14.2	any person acting on behalf of a person who cannot act in his/her own name (due to minority etc.);
14.3	any person acting as a member of or on behalf of a group or class of persons;
14.4	any person acting in the public interest;
14.5	any association acting in the interest of its members;
14.6	the SA Human Rights Commission.

15.	It should be noted that a person includes a legal person, which could have the effect that a competitor could act on behalf of all the black or white males in the example of the Castrol advertisement. The Bill does not provide that the person acting should prove an interest, which has the effect that the person acting for the complainant could even do it against the latter’s wishes.

EVALUATION
16.	As stated in 7 above, the Freedom of Commercial Speech fully endorses the aims and the spirit of the Bill. However, the following issues are of concern in respect of the practical implementation of the provisions of the Bill:

16.1 Clauses 6(2) and 8 are extremely wide and could severely restrict commercial communications. This is possible due to the fact that Clause 6(2) states, inter alia, that nobody may broadcast any information that could reasonably be understood to indicate an intention to discriminate. This test is extremely strict, and even a racial parody could be prohibited, as the test is objective in terms of a subjective fact. In other words, the test would be what the reasonable man would perceive to have been the intention of the person making the broadcast. Whether that was in actual fact his intention would not be relevant, and the person making the broadcast will not be successful in a defence if he/she can prove that it was not his/her intention. 

16.2	A lack of intention will not be a defence due to the fact that:

16.2.1	Clause 43 lists the only defence as that of proof that the action was reasonable and justifiable under the circumstances. If an advertisement is aimed at a particular section of society, e.g. black males, and thereby discriminates against e.g. white females, it could be proved that it is reasonable and justifiable as a particular section of the public was targeted, for pure commercial reasons. 

16.2.2	An apparent harmless parody, like the Castrol television commercials, would not pass the objective test of “reasonable and justifiable” and even if it is possible, an equity court must decide it

16.2.3	It should also be noted that a dualistic intention, with the main intention not being to discriminate, will not be justification for discrimination (Clause 44)

16.3	The ability and propensity of South Africans to innocently joke about themselves and about others, is a factor that is conducive to normalising the society. Especially in South Africa with its highly diverse cultures, this process, which is facilitated and enhanced by commercial communications, should not be hampered.

16.4	The procedural aspects will be the biggest problem in the area of commercial communication, as it should be noted that in the commercial communication, it will not only be the consumer that will be affected, but also the competitor/s. This dualism would be important especially if it is taken into account that the person discriminated against does not have to be the complainant in terms of clause 46 of the Bill. This could therefore have the effect that a competitor could institute a complaint on behalf of the person discriminated against, even if the latter does not want to institute action.

16.5	Another procedural aspect that will be especially problematic is that the complainant will only have to prove a prima facie case of discrimination, whereupon the respondent must prove, by utilizing the defences in clause 43, the absence of discrimination. This process is problematic for the following reasons:

16.5.1	The proof required for a prima facie case is not very onerous. It is in fact extremely easy to prove a prima facie case, which would be conducive to a multiplicity of complaints. 

16.5.2	The reversal of the onus of proof could be unconstitutional if the provisions of sections 12(1) and 35(3)(h) of the Constitution are applied.

16.5.3	The powers of the equity courts are, justifiably, very extensive, but the principles of the onus of proof, coupled with these powers, creates the possibility of serious consequences for advertisers and advertising agencies.

17.	We wish to point out that extensive self-regulation of possible discrimination already exists in the Advertising Standards Authority Code of Advertising Practice ("the Code"). The Code is subscribed to by, amongst others, the Association of Advertising Agencies, The Association of Marketers, The Outdoor Advertising Association, National Association of Broadcasters of South Africa, Print Media Association, Direct Marketing Association of South Africa and Cinemark. 

18.	The Advertising Standards Authority is an effective and highly efficient self-regulating body of the advertising industry that works in the public interest. It is highly respected in the advertising and marketing industries and the cumulative effect of its penalties and sanctions are severe. 

19.	The Advertising Standards Authority Code presently prohibits advertisements that will be offensive to the susceptibilities of consumers, unless it is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom (par 3.4 of the ASA Code). This provision has substantially the same aim as the Bill, but would, if the Bill becomes law, be ineffective as most complaints, especially from a competitor, is bound to be brought before the equality court due to the difference in powers between the ASA and the equality courts. 

RECOMMENDATION
17.	In light of the above concerns, the Freedom of Commercial Speech Trust requests that commercial communications be excluded from the ambit of the Bill and that regulation in this sphere of communications should be done by the Advertising Standards Authority. 

Freedom of Expression Institute
PROMOTION OF EQUALITY AND THE PREVENTION OF UNFAIR DISCRIMINATION BILL, 1999

SUBMISSIONS TO THE PARLIAMENTARY COMMITTEE ON BEHALF OF THE FREEDOM OF EXPRESSION INSTITUTE

17 NOVEMBER 1999

INTRODUCTION
These submissions are made on behalf of the Freedom of Expression Institute (FXI), a not for profit organisation established in 1994 to protect and foster the Constitutional rights to freedom of expression and access to information.   FXI welcomes the opportunity to make written submissions to Parliament in respect of the Promotion of Equality and the Prevention of Unfair Discrimination Bill.   Furthermore, the FXI appreciates and welcomes the Bill in its endeavour to eliminate unfair discrimination and to promote equality.   However, the FXI can not support certain provisions in the Bill which seriously undermine and unjustifiably infringe the constitutional right to freedom of expression.  

Freedom of expression lies at the heart of democracy and the democratic principles of tolerance and openness.   Furthermore, a recognised rationale for protecting the right to freedom of expression is based on considerations of moral responsibility, autonomy and human dignity.   The Bill, by undermining freedom of expression, indirectly undermines the rights to equality and dignity which it seeks to protect and promote.   Prejudice and discrimination can only be addressed in a society committed to freedom of expression.

In essence, the FXI recommends that s 6(2), s 8(a) and s 8(e) of the Bill, be excluded from the final legislation and that sections 48(2)(f), (g), (i), (k),(l) and (o) and 48(5) be amended to exclude expressive activity that falls outside of section 16(2) of the Constitution.

The FXI acknowledges with thanks the assistance and contribution from Advocate Derek Spitz in the preparation of this submission.

GENERAL
Section 16 of the Constitution (Act 108 of 1996) provides:
“ (1)  	Every one has the right to freedom of expression, which includes -

 (a)  		freedom of the press and other media;
 (b)  		freedom to receive or impart information or ideas;
 ©  		freedom of artistic creativity; and
 (d)  		academic freedom and freedom of scientific research.
 (2)  	The right in sub-section (1) does not extent to: -

 (a)  		propaganda for war;
 (b)  		incitement of imminent violence; or
 ©  		advocacy of hatred that is based on race, ethnicity, gender or religion, or that constitutes incitement to cause harm.”

One of the clear objectives of the Bill is to give effect to freedom of expression (paragraph 2 Memorandum on the Objects of the Promotion of Equality and Prevention of Unfair Discrimination Bill, 1999).   It is our submission, that the identified objectionable provisions of the Bill in fact negatively impact on the right to freedom of expression in that they seek to regulate or prohibit a wide range of expression which would otherwise be entitled to Constitutional protection.

Furthermore, we submit that the objectionable provisions in the Bill will have a “chilling effect” on freedom of expression which is likely to lead to self censorship of the media, in particular as well as threaten editorial independence, an important component of freedom of the press.

A further object of the Bill, as stated in section 2(a)(vi), is “to give effect to the prohibition of advocacy of hatred, based on race, ethnicity, gender or religion, that constitutes incitement to cause harm as contemplated in section 16(2)(c) of the constitution as contemplated in section 16(2)(c) of the Constitution...”  We submit that the objectionable provisions in the Bill extend beyond the exclusion contained in section 16(2)(c) and again, prohibit expression which would otherwise be entitled to protection.

Whilst the FXI supports all measures taken to promote and enforce the fundamental  rights to equality and dignity, such enforcement should not be at the expense of the right to freedom of expression.   The Constitution does not create a hierarchy of rights. 

SECTION 6(2)
“ (2)  	No person may - 
 (a)  		disseminate or broadcast any information;
 (b)  		publish or display any advertisement or notice, 
that indicates or could reasonably be understood to indicate an intention to unfairly discriminate.”

The Constitutional exclusion contained in section 16(2) should be narrowly interpreted so as to not dilute the scope of the right contained in section 16(1) of the Constitution and to weaken the constitutional protection of freedom of expression.   The exclusions set out in section 16(2) should be interpreted as a closed list of what forms of expression should not be protected.

Section 6(2) of the Bill prohibits expression that falls outside the ambit of section 16(2) of the Constitution and therefore has the effect of limiting the right contained in section 16(1) of the Constitution.
Section 6(2) of the Bill does not require actual intention.   The word “indicates” sets a  lower threshold than what would be required if the standard of proof was actual intention.   This lower threshold is likely to have a “chilling” effect on freedom of expression.    Section 6(2) in its entirety is likely to have a “chilling effect on freedom of the press in particular, in that members of the press will be required to scrutinize not only the content of their own articles and editorials but also that of advertisements and notices placed in their publications.   The practical implications of the section for the press are enormous, it would for example be extremely difficult to screen all advertisements etc. to ensure their compliance with the section.

SECTION 8(a)
“ (8)  	All forms of racial discrimination or racism, including the following, are prohibited:
 (a)  		The dissemination of any propaganda or idea, suggesting the racial superiority or inferiority of any person or group of members, including incitement to, or participation in, any form of racial violence.”

Section 8(a) of the Bill goes beyond the exclusions contained in section 16(2) of the Constitution in that it prohibits a wide range of constitutionally protected expression.  The prohibition is not limited to “propaganda for war” nor is it limited to propaganda which amounts to incitement to imminent violence or incitement to cause harm.   Incitement to or participation in racial violence is one of the prohibitions contained in section 8(a).   The section is further broadened by the prohibition of ideas as well as propaganda.   Forms of expression which do not advocate racial hatred, which are not intended or directed to inciting imminent violence and which are not likely to produce such violence are nevertheless prohibited by section 8(a).

Section 8(a) is also extremely vague and wide reaching with the result that it would not constitute a “law of general application”, as is required by the Constitution before any right in the Bill of Rights can be lawfully limited. 

Not only does section 8(a) prohibit the expression of political ideas and views considered by the state to be unacceptable but many forms of artistic expression would also be prohibited in terms of this section.

SECTION 8(e)
“ (8)  	All forms of racial discrimination or racism, including the following, are prohibited:
 (e)  		the use of language which is recognised as being, and is intended in the circumstances to be, hurtful and abusive, including, amongst others, the use of words such as “kaffir”, “kaffer”, “kaffermaid”, “coolie”, “hotnot” and their variations”.

Once again, this section goes beyond the exclusions provided for in section 16(2) of the 
Constitution and is therefore constitutionally objectionable.   Section 8(e) of the Bill is in any event  unnecessary in that adequate protection against the use of insulting words already exists in the common law of injuria. There is no need for additional statutory prohibition.

Section 8(e) of the Bill arbitrarily singles out certain words for prohibition even where the words would not fall within the ambit of section 16(2)(c) of the Constitution.   Equally insulting and abusive words are not prohibited.  The section is also extremely vague and wide in is ambit, providing no guidelines as to how words have been and will in the future be selected for prohibition.

SECTION 48
Sections 48(2) and 48(5) provide:

“After holding an enquiry, the Court may, if it is satisfied that unfair discrimination has taken place, as alleged, make an appropriate order in the circumstances, including -

 (f)  	an interdict restraining unfair discriminatory practices;
an order directing that specific steps be taken to stop the unfair discrimination;

 (I)  	an order for the implementation of special measures to address the unfair discrimination in question;

...

 (k)  	an order that an unconditional apology be made;
 (l)  	an order requiring the respondent to undergo and audit of specific policies of practices;

...

 (o)  	a directive requiring the respondent to make regular progress reports to the court or to the relevant constitutional institution regarding the implementation of the court’s order.

 (5)  	The Court has all ancillary powers necessary or reasonably incidental to the performance of its functions and the carrying out of its powers, including the power to grant interlocutory orders or interdicts.”	


Sections 48(2)(f) and 48(5) authorise the granting of interdicts by the equality Courts.  Interdicts are widely recognised as amounting to prior restraints upon freedom of expression and, because of the “chilling effect” on freedom of expression, are considered a more drastic infringement on freedom of expression than subsequent civil or criminal punishment.    Interdicts to prohibit the expression referred to in sections 6(2), 8(a) and 8(e) would constitute an unjustifiable infringement on the right to freedom of expression.

Sections 48(2)(g), (k), (l) and (o) enable the equality Courts to order the taking of specific steps.   The provisions constitute far reaching powers which may be appropriate in the context of certain forms of unfair discrimination but in the context of freedom of expression amount to a serious inroad into editorial independence and grant wide powers to the state to regulate the content of the print media.

CONCLUSION
On the basis of the above, the Freedom of Expression Institute submits that the constitutionally objectionable provisions in the Bill should be ommitted or amended in the final legislation.

Free Market Foundation 
FREE MARKET FOUNDATION OF SOUTHERN AFRICA

SUBMISSION ON THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL (B57-99) PREPARED FOR THE HEARINGS BY THE Ad Hoc JOINT COMMITTEE OF PARLIAMENT - NOVEMBER 1999

Introduction
This submission is made on the assumption that all legislation adopted by Parliament is intended to improve the quality of life of all South Africans by fostering economic growth, peace and justice for all. The Preamble to the Constitution states its intentions to, amongst other things: "Lay the foundations for a democratic and open society in which government is based on the will of the people and every citizen is equally protected by law" and "Improve the quality of life of all citizens and free the potential of each person".

Parliament is duty bound to take the contents of the Preamble to the Constitution into account in deciding whether to approve Bills that come before it. Does the "Equality Bill" result in citizens being "equally protected by the law" and will it be consistent with the concept of an "open society"? This submission contends that the Bill does not pass that test and that it is consequently contrary to the spirit and the provisions of the Constitution.

Equality before the law
Different citizens and alternative forms of activity must be treated impartially by the law. Some citizens should not be singled out for either preferential treatment or harsh treatment merely because they are considered by government to be of greater or lesser importance or for any other reason. Such even-handed treatment is absolutely necessary for the rule of law to prevail. It is also essential if a free and open society is to eventuate.

	The rule of law requires that government should enact only such laws as are general in nature, are applicable to everyone including itself, and which do not attempt to bring about particular outcomes. The rule of law was described by Nobel Laureate Friedrich Hayek in his book The Constitution of Liberty:

	The conception of freedom under the law ... rests on the contention that when we obey laws, in the sense of general abstract rules laid down irrespective of their application to us, we are not subject to another man's will and are therefore free. It is because the lawgiver does not know the particular cases to which the rule will apply, and it is because the judge who will apply them has no choice in drawing the conclusions that follow from the existing body of rules and the particular facts of the case, that it can be said that laws and not men rule. Because the rule is laid down in ignorance of the particular case and no man's will decides the coercion used to enforce it, the law is not arbitrary. This, however, is true only if by "law" we mean the general rules that apply equally to everybody.  
The rule of law has never applied in South Africa
In South Africa, for centuries, lip service has been paid to the rule of law, and this was especially true of the half century prior to the installation of the country's first democratic government in 1994. If the rule of law had really applied, apartheid could not have occurred as the courts would have struck down all discriminatory legislation.

	Considering the shameful past, a wise and far-seeing government should now ensure that South African legislation and administrative practice never again discriminates against some citizens in favour of others. Peaceful citizens would not be compelled to associate with anyone, or be prohibited from associating with anyone. Remembering the bitterness and disharmony caused by past practices, a just government would not want to continue those practices. They would not want to perpetuate a divided society.

Proper application of the rule of law is essential for the creation of a great society 
Looking into the future, present legislators should realise that they are creating the environment that will shape that future. They have important fundamental decisions to make if they wish to ensure that the next generations will inherit a country of which everyone can be proud - a country that is harmonious, productive and has a dynamic economy. Government's most important function is to protect people and their property from violence, fraud and theft and to act as an arbiter in disputes. In carrying out that function the democratic government of South Africa must attempt to build a body of law designed to grant true liberty to a people that has never experienced it.

	 Yes, there is anger over the past. Yes, there is a temptation to use the power of the law to take some form of revenge. Yet anger and revenge embodied in unjust legislation will not produce liberty, not for the people who suffered in the past, and certainly not for the generations to come. Rather, it raises the danger that unjust laws will become a habit and that injustice will be heaped upon injustice for the very people who suffered most in the past.

Equality
Individuals have different talents, abilities and interests. They are born different and exercise their choices differently. To be different does not mean superiority or inferiority, it merely means not being the same. No law can change this. Legislation that attempts to make people equal will necessarily have to treat people unequally and this is what the Equality Bill does. For example, an intendent partner is to be allowed to demand or refuse to demand that a partnership takes her/him in as a partner, whilst the partnership is not to be allowed a similar choice. The provision in the Bill therefore obviously discriminates against partners and is contrary to the Constitution in that it negates the section that guarantees equality before the law.

	The proposed Bill cannot succeed. If, for instance, legislation were to attempt to make Hansie Cronje and Frankie Fredericks equal over 100 metres on the track it would have to provide that lead weights be tied to the sprinters' legs. On the other hand, trying to make Frankie equal to Hansie on the cricket field would be impossible. No amount of legislation and discrimination against Hansie would make them equal in bowling, batting and fielding. However, if legislation attempted to do the impossible, it can be predicted that Frankie and Hansie would end up hating each other, and they would either give up their respective sports or go somewhere else where they were not being interfered with. And if the response to that proposition is "good riddance" then this country is going to lose a lot of talented and able people.

Liberty
A false assumption in this Bill is that it is good for blacks and women and bad for white males. On the contrary, anything that destroys or detracts from individual liberty is bad for the whole nation. It is equality before the law that allowed certain nations to rise out of the squalid poverty and misery they lived under for centuries. Most people forget that it is only in the last 300 years that ordinary people in what are now the most advanced countries have gained any degree of liberty. And the crucial factor in their liberation was equality before the law.

	As Professor Hayek said elsewhere in his book The Constitution of Liberty when discussing equality and liberty:

	Equality of the general rules of law and conduct, however, is the only kind of equality conducive to liberty and the only equality which we can secure without destroying liberty. Not only has liberty nothing to do with any other sort of equality, but it is even bound to produce inequality in many respects. This is the necessary result and part of the justification of individual liberty: if the result of individual liberty did not demonstrate that some manners of living are more successful than others, much of the case for it would vanish.

Conclusion
South Africa can become a great country. It can lead the African Renaissance that President Mbeki speaks about. But it will not do so if it continues to produce legislation that is overtly or covertly racist. South Africa must show to the rest of Africa and the world how a nation that has been weighed down by bigotry and racism can rise above these scourges. The route to a free and prosperous nation lies in equality before the law and economic freedom. This is necessary, not for the present adult population of this country, carrying the hurts, shame and grudges arising from our history, but for the youth who will hopefully grow up unscarred, future-oriented, confident and without bias.

This Bill should be reconsidered with a view to replacing it with a programme to ensure equality before the law as guaranteed by the Constitution of South Africa.

Prepared by:
Temba Nolutshungu and Eustace Davie			
Directors							
Free Market Foundation					

General Council of the Bar
COMMENTARY ON THE PROMOTlON OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL

COMMENT OF THE GENERAL COUNCIL OF THE BAR

DATE:	17 NOVEMBER 1999

The Parliamentary Committee of the GeneraI Council of the Bar has considered the above-mentioned Bill, as introduced by the Minister of Justice and Constitutional Development, and now wishes to comment thereon as follows:

1. The purpose of the Bill, as described in paragraph I of the Memorandum on the Objects of the Bill, is to give full effect to the right to equality as contemplated in section 9(4) of the Constitution.

2. In terms of Item 23(1) of Schedule 6 to the Constitution this legislation has to be enacted within three years of 4 February 1997, the date on which the Constitution commenced.

3. The current Bill is so convoluted, complicated, repetitive and inconsistent with the Constitution and Constitutional Court pronouncements that it seems impossible to re-draft or to draft a completely new Bill in time to meet the three year deadline. We would therefore propose that item 23(1) of Schedule 6 to the Constitution be amended to extend the three year period.

4. The Committees initial intention was to furnish detailed commentary on the Bill, but it soon became apparent that this would involve more work than went into the drafting of the Bill itself.

5. Accordingly, it is proposed to offer the following general comments in order to convey a sense of the complete inadequacy of the Bill.

5.1 The Memorandum indicates that it is the intention that the Bill should be passed in terms of section 75 of the Constitution and not as a Bill affecting provinces (section 76).  It is noted, however, that in terms of Schedules 4 and 5 of the Constitution some of the functional areas dealt with in the Bill, for example housing, health care and education (except at tertiary level), are functional areas of concurrent national and provincial legislative competence. Accordingly it is advised that the Bill be passed in accordance with the procedure as set out in section 76 of the Constitution and not that provided for in section 75.

5.2 There are many provisions of the Bill which simply do not  make any sense at all.

5.3 There are many instances of drafting inconsistency, references variously to unfair discrimination per se as well as direct and indirect discrimination, and references sometimes to international agreements and sometimes to international treaties.

5.4 The complete disregard of the Commission on Gender Equaljty for purposes of sections 46 and 54 is cause for concern.

5.5 The definition sections are flawed inasmuch as they are repetitive and some are couched in negative terms.

56 The various sectors which deal with specific functional areas do not take into account the provisions of the existing legislation pertaining to those sectors. To make matters worse, the Bill trumps any legislation inconsistent therewith.

5.7 The new practice of referring to certain documents which have the force of law by way of example and not to others, is unacceptable and bound to lead to uncertainty, particularly when the examples are subsequently given elevated status for purposes of interpretation contrary to the of the Constitution.

5.5 Constitutional concepts are obfuscated by the departure torn the terminology used in the Constitution. A good example is the definition of ‘the State’ and the introduction of ‘undesirable’  in the ‘unfair discrimination’  concept.

5.9 One cannot, as the Bill proposes to do, charge unidentified ‘relevant’ Ministers with statutory duties.

5.10 Often particularisation of unfair discrimination becomes divorced from the main concept particularly by reason of the fact that prohibited grounds, a concept which is in any event inadequately defined by reason of its open-endedness, are not relied upon.

5.11 The tasking of ‘relevant’  national Ministers with responsibilities which fall within the executive domain of provincial executive council members, is likely to undermine effective administration at both national and provincial spheres of government. In this regard the Bill seemingly overlooks the fact that in terms of relevant national legislation, functions and powers have been assigned to members of provincial executive councils.

5.12 The use of footnotes which, for purposes of interpretation, are not to be regarded as part of the cause Bill, is bound to confusion.

5.13 Inasmuch as section 7(1)(a) also means any distinction, exclusion, restriction or preference based on national origin which is aimed at or has the effect of nullifying, impeding or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic. social, cultural or any other sphere of life, it is unconstitutional by reason of the fact that a number of the provisions of the Constitution extend fundamental rights to citizens only, for example political rights (section 19), the right not to be deprived of citizenship (section 20) and the right to freedom of trade, occupation and profession (section 22).

5.14 Crucial concepts such as 'service providers’, ‘accommodation’  and "association", are not defined.

5 15 Section 43, read with section 45, is inconsistent with sections 9 and 36 of the Constitution.

5.16 The provisions of Chapter 4 which deal with equality courts will inevitably lead to the suspension of proceedings before the courts referred to in section 166(e) of the Constitution end will seriously undermine the efficiency of the judicial system in its entirety. There is no apparent reason why the ordinary courts of the land should not hear matters which concern discrimination. In this regard it needs to be pointed out that section 47(2) as well as sections 50 and 53(1)(a) undermine the independent appointment process of judicial officers. Section 50 also does not provide for appeals to the Constitutional Court.

6. The General Council of the Bar has serious reservations about the Bill and recommends that it be withdrawn, and re-drafted so as to bring it in line with the relevant provisions of the Constitution, existing legislation and equality jurisprudence.

L ROSE-INNES S.C.
Chairperson: Parliamentary Committee of the General Council of the Bar

Health Department 
DEPARTMENT OF HEALTH: HIV/AIDS AND STD DIRECTORATE
Promotion of Equality and Prevention of Unfair Discrimination Bill
November 1999

1.	INTRODUCTION
This submission has been prepared by the Department of Health : National HIV/AIDS and STD Directorate. The HIV/AIDS and STD Directorate is responsible for co-ordinating all activities relating to HIV/AIDS and STDs, and aims to:
- Reduce the number of new HIV infections; and
- Promote care, counselling and support for people living with HIV and AIDS

2. 	THE IMPORTANCE OF PROMOTING THE RIGHTS OF PEOPLE LIVING WITH HIV AND AIDS, IN TERMS OF PUBLIC HEALTH.
In order to work towards its goals of both reducing the spread of HIV/AIDS, and promoting care and support for those infected and affected by HIV/AIDS, the Department of Health : HIV/AIDS and STD Directorate recognises the importance of protecting and promoting the rights of all people living with HIV/AIDS, not only because it is a basic human rights issue of major concern to our nation, but also because of its public health benefits. 

Discrimination, human rights abuses and stigmatisation of people living with HIV/AIDS impacts upon the HIV/AIDS and STD Directorate’s programme in a number of negative ways. For instance:

- A climate of discrimination leads to a lack of openness and acceptance of HIV or AIDS. This hampers our efforts towards preventing the spread of the epidemic, since people who are infected are reluctant to speak of their HIV status, and the community at large continues to deny the existence of HIV/AIDS;
- The fear of discrimination is a significant obstacle to persons coming forward for voluntary counselling and testing. This means that the majority of those infected with HIV within our country are unaware of their HIV status, and have not been counselled regarding measures they can take to prevent the spread of HIV;
- Furthermore, those who know themselves to be infected may be reluctant to access care, treatment and support, for fear of being stigmatised and discriminated against by service providers. This impacts further upon the activities of the National HIV/AIDS and STD Programme, which recognises that, provided the proper care and support, people living with HIV and AIDS are able to live healthier and longer lives.

For this reason, the Department of Health: HIV/AIDS and STD Directorate actively works towards creating an environment, which includes a legal framework, which protects and promotes the rights of people living with HIV/AIDS.

For instance, on 9 October 1999, the then Deputy President Thabo Mbeki announced the goals of the ‘Partnership Against AIDS’, in the South African Declaration on AIDS. According to the Declaration:
“We shall work together to care for those living with HIV/AIDS and for the children orphaned through AIDS. They must not be subjected to discrimination of any kind…..

We shall mobilise all possible resources to spread the message of prevention, to offer support to those infected and affected, and to destigmatise HIV and AIDS and to continue our search for a medical solution.”

At an international level, the United Nations International Guidelines on HIV/AIDS and Human Rights (1998) recognise that protecting and promoting the rights of all those infected and affected is imperative, in terms of reducing the spread of HIV/AIDS and reducing the impact of the epidemic upon those affected. According to guideline 5:

“States should enact or strengthen anti-discrimination and other protective laws that protect vulnerable groups, people living with HIV/AIDS and people with disabilities from discrimination in both the public and private sectors…

General anti-discrimination laws should be enacted or revised to cover people living with asymptomatic HIV infection, people living with AIDS and those merely suspected of HIV or AIDS. “ 

3. DISCRIMINATION AGAINST PEOPLE LIVING WITH HIV/AIDS
Discrimination against people living with HIV/AIDS is known to be widespread, and has been documented in various sectors of society, according to the United Nations Development Programme’s 1998 Report on HIV/AIDS and Human Development in South Africa. In terms of the health care sector, this was confirmed by the National Review of all HIV/AIDS programmes undertaken by the Department in 1997.  In the Review Report it was noted :
“Clients also reported instances of negative or discriminatory attitudes from health care workers. Experiences of counselling services is that they were not uniformly available and some clients reported the damaging experience of being tested without consent or counselling. Breaches of confidentiality were frequently reported and caused enormous pain and stress given the generally hostile and unsupportive social climate.”

In such an environment, openness, disclosure and presenting for voluntary testing are not possible as they may result in job losses, eviction from the family home and in some cases even death. It is therefore critical that legal protections for PLWAs is created so as to encourage greater acceptance and support of PLWAs within all communities. 

4. HIV/AIDS AS A PROHIBITED GROUND OF UNFAIR DISCRIMINATION
Legislation can protect and promote the rights of people living with HIV and AIDS in various ways, including :

- By defining ‘disability’ so as to include both asymptomatic HIV and AIDS, so that people living with HIV/AIDS are offered protection from unfair discrimination on the basis of disability;
- By specifically including reference to protection on the basis of HIV and AIDS; or
- By assuming that people living with HIV/AIDS will be protected from unfair discrimination on the basis that general unfair discrimination clauses do not contain a fixed number of grounds upon which discrimination is based, but also mention ‘one or more grounds’, or ‘any arbitrary ground’.

However, due to several factors including:

- The fact that, in several foreign jurisdictions, the question of whether asymptomatic HIV and AIDS is a disability has been the subject of several court cases and has led to confusion and differing judicial precedents;
- The fact that in South Africa, the number of people infected and affected is far higher than that of so called ‘developed’ countries, and the socio-economic determinants of the epidemic mean those most vulnerable to HIV/AIDS are also very often those least able to access their rights through a lengthy court process;
- the exceptionally high levels of discrimination on the basis of HIV and AIDS in South Africa it is important that legislation recognises and protects human rights abuses of people living with HIV and AIDS specifically, rather than leave it to the courts to determine whether HIV/AIDS is a ‘ground’ for protection in a particular instance.

For this reason, the Employment Equity Act No 55 of 1998, for instance, offers specific protection to people on the basis of their HIV status. 

Section 5(5) of the Act specifically provides that:
 “no person may unfairly discriminate against an employee in any employment policy or practice, on one or more grounds, including race, gender, sex, pregnancy, marital status, family responsibility, ethnic or social origin, ccolour, sexual orientation, age, disability, HIV status, conscience, belief, political opinion, culture, language and birth.

We would like to recommend that the Promotion of Equality and Prevention of Unfair Discrimination Bill specifically includes both HIV and AIDS as a prohibited ground for unfair discrimination. Previous drafts of the Bill recognised this. 

We would further like to recommend that the definition of disability remain broad, so as not to limit the future development of disability jurisprudence. 
 
5. PROHIBITION OF UNFAIR DISCRIMINATION IN SPECIFIC SECTORS
The prohibition of unfair discrimination within various sectors lacks a uniform vocabulary, which may lead to confusion in interpretation. 
For instance, the section on employment (Part C) refers to unfair discrimination ‘on the basis of one or more of the prohibited grounds’ (s13(ii)(a).  The section on health care (Part E) prohibits unfair discrimination ‘in any manner’. 
It is suggested that, while various sectors may need to include specific areas of unfair discrimination, a uniform vocabulary be found for general prohibitions within each sector to minimise confusion in interpretation.

6. PROHIBITION OF UNFAIR DISCRIMINATION IN EDUCATION
The section on prohibiting unfair discrimination within education specifically mentions that children shall not be segregated on the basis of disability (s17(1)(g)). We are concerned about the possibility of the creation of separate learning institutions for children with HIV or AIDS, and believe that HIV/AIDS should also be specifically mentioned in this provision, since it is not specifically contained within the definition of disability.

Many learners or students with AIDS may in the future face unfair discrimination when educational institutions refuse to provide the reasonable accommodation that may be necessary to keep them studying for as long as possible. In the light of this we would recommend that a further subsection added which prohibits unfair discrimination “in the provision of reasonable accommodation of learners on the basis of disability or HIV/AIDS”.

7. PROHIBITION OF UNFAIR DISCRIMINATION IN HEALTH CARE
The section on health care contains various provisions which protect the rights of persons with disabilities, (s20(1)(f), (g) and (h). 
We would like to recommend that these sections, which provide protection to a patient who may be discriminated against in terms of (i) procreation, adoption, fostering or caring for a child, (ii) participating in his or her treatment and care, and (iii) accessing standard treatment or health care services, also specifically mention HIV and AIDS.

8.	PROHIBITION OF UNAFIR DISCRIMINATION IN INSURANCE
We are concerned that the intention of drafters in s26(d) is not clear. We are uncertain as to whether this section means that life assurance companies may no longer test life assurance applicants for HIV or whether it simply means that they must offer some type of financial service to HIV positive persons.

We would recommend that the section be re-drafted to clearly reflect the intention of the drafters.

9.	CONCLUSION
The Department of Health: National HIV/AIDS and STDs wishes to congratulate the Department for Justice and Constitutional Development on the preparation of such extensive equality legislation. We trust you will consider our comments and proposals with regard to protecting and promoting the rights of all persons affected by HIV/AIDS.

Human Rights Committee
16 November 1999 

Submission by the Human Rights Committee to the Ad hoc joint committee on the Promotion of Equality and the Prevention of Unfair Discrimination Bill

1) Introduction
1.1) The Human Rights Committee (HRC) is an independent national NGO established in 1981. We believe in protecting and promoting fundamental human rights and in sustaining and developing democracy. Through our research, monitoring and advocacy work we seek to contribute to a South Africa where everyone meaningfully enjoys the rights and benefits enshrined in the Constitution and the Bill of Rights.

1.2) The Human Rights Committee supports the aims of the Promotion of Equality and Prevention of Unfair Discrimination Bill [B57-99] (the Bill). We believe that today’s inequalities are a legacy of apartheid and should be addressed with progressive measures aimed at eradicating current systemic discrimination. Apart from imposing positive duties on organs of state, the legislation must provide accessible remedies in the event of a breach of the provisions. Accessibility implies that the legislation should provide remedies that are affordable, expeditious and within reach of the intended beneficiaries of equality legislation which is everyone in South Africa. 

1.3) According to section 34 of the Constitution, everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a court or, where appropriate, another independent or impartial tribunal or forum. We concentrate on the crucial area of enforcement mechanisms and implementation of the Bill in this submission.
 
2) The bill’s proposed enforcement and implementation mechanism
2.1) The HRC supports the creation of equality courts in Chapter four of the Bill. We believe that the Magistrates’ Court is the most accessible existing forum for the resolution of disputes that can emanate from the Bill, although it is not affordable to the majority of people regarding the settlement of civil claims. Further, it is slow. One of the reasons for this is that the court procedure is formal and lawyer dependent. We appreciate that a lack of resources makes it unlikely that all deserving litigants under the Bill will have access to legal aid. However, we applaud the provisions in the Bill that accommodate these concerns and we endeavour to elaborate on these provisions.

2.2) Clause 52(1)(j) of the Bill empowers the Minister, in consultation with the Legal Aid Board, to draw up regulations concerning appropriate cases qualifying for legal aid. We propose that the socio-economic status of a litigant be considered as a guideline in drawing up the regulations. This can be achieved by including the phrase “to everyone” at the end of Clause 52(5). Such an amendment corresponds to the letter and spirit of the Constitution that a court or tribunal must promote when interpreting any legislation (see section 39(2) of the Constitution). 

2.3) In general, affordable resolution of disputes depends on the regulations concerning the procedure to be followed at an inquiry under the Bill in terms of clause 52(1)(b). Paragraph 5 of Clause 52 provides that, as far as possible, the regulations relating to the procedure at an inquiry under the Bill should be “simple, fair and affordable.”  Justice delayed is justice denied. Therefore, “fair” should be understood to include an expeditious procedure. However, the drafting of the regulations is not related to a time frame and the entire procedure could be delayed. We propose that a six months time-frame be afforded for the drafting of the regulations otherwise a similar delay that tainted the laudable Domestic Violence Act (no. 116 of 1998) might depress the coming into force of the Bill. 

2.4) Furthermore, the drafting of regulations to provide for “simple, fair and affordable” procedures is discretionary. Clause 52(1) provides that the Minister may make regulations. We propose that the Minister must make regulations that, as far is possible, ensure that the application of the Bill is “simple, fair and affordable.” This can be done by replacing [may] with must in paragraph one of Clause 52. 

2.5) Another point of concern is the effect Clause 53 has on the enforcement of the Bill. Until the Minister has exercised his or her power to designate presiding officers, the enforcement of this Bill is suspended under Clause 53. Again there is no time frame provided within which the Minister must exercise the power of designation. As the Constitution is quite clear when the legislation must be enacted, the HRC is of the opinion that the process of designation can start immediately. Ultimately the Bill must be enforceable when it is enacted. Alternatively, we suggest that a time frame be awarded for the designation of presiding officers. Again, six months seems adequate. 

2.6) We support the transfer of cases to more appropriate dispute resolution fora provided for in Clause 46(1). We are also satisfied that the guidelines on the operation of the Bill, including the setting out of categories of matters that could be dealt with more appropriately in other dispute resolution fora, must be drawn up as soon as possible after consultation with the relevant role-players. It is however not clear to us who are the “relevant role-players”? Is the Bill referring to NGOs, the CCMA, other divisions of the Magistrates’ and High Courts, state departments or all of these? We propose that the Bill specify who are the “relevant role-players”. We also propose that the Bill define relevant role-players according to different dispute resolution fora while incorporating the overarching principle of accessibility as a measure for determining the most appropriate forum. Like forum shopping, forum shipping can result in delayed justice that is denied justice. 

2.7) Clause 52(3) provides for the inclusion of a criminalising provision within regulations. Action in contravention of the regulations can be criminal if the regulations so provide and the perpetrator can be sentence to a period of three months imprisonment. Such a sentence passed by a Magistrate with less than seven years experience does not qualify for the compulsory review procedure. In effect the Bill empowers the Minister to legislate for the crime without any checks except a formal appeal that is costly. The rule of law includes the notion that there should be no crime without a legal prescription (nullem crimen sine lege principle). Clause 52(3) does not violate this principle. In fact, as was the case with many laws under the apartheid regime, legislation may permit the executive to create crimes relating to the regulations it has passed. However, the situation differs under the new Constitution. Section 12(1)(a) of the Constitution provides that everyone has the right not to be deprived of freedom arbitrarily or without just cause. A regulation limiting a person’s freedom on the stroke of the Minister’s pen amounts to arbitrary deprivation of freedom. Further sections 43 and 44 of the Constitution reserves legislative power for Parliament or a designated legislative body. Section 85 reserves executive power for the President, together with other members of cabinet. The President and the cabinet have the power to prepare, initiate and implement legislation, but not to legislate. Clause 52(3) ignores the separation of powers as provided for in the Constitution. We propose that this Clause 52(3) be scrapped.

3) Endorsements of submissions
3.1) The HRC endorses the joint submission made by the Women’s Legal Centre and the Socio-Economic Rights Project, Community Law Centre, University of the Western Cape relating to:
definitions of discrimination, defences and burden of proof;
grounds of discrimination;
prohibition of unfair discrimination in specific sectors; and,
prohibition of unfair discrimination with specific reference to gender.

3.2) The HRC endorses the submission made by the Equality Alliance concerning the definition and grounds of discrimination, defences against a claim in terms of the Bill and the general framework of the Bill concerning the sectored approach.

Prepared by:
Frankie Jenkins
Researcher (Legislation)
Human Rights Committee

IDASA
IDASA

EQUALITY TRIBUNAL

Justification
Section 34 of the Constitution provides that "everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a court or, where appropriate, another independent and impartial tribunal or forum". Where appropriate then, a tribunal system for hearing disputes is a constitutional imperative. It will, as has been in many instances, be set up to deal with specific issues of public importance.  We argue that tribunals are more appropriate to deal with unfair discrimination claims for the following reasons:

Firstly, if constituted properly, tribunals are speedy, coherent and effective.  This is central to the adjudication of unfair discrimination. Speedy, coherent and effective decisions are necessary to bring credibility and trust to the system. People would feel inclined to trust decisions of a representative structure that act speedily and efficiently.  

 Tribunals are inquisitorial and user-friendly, as opposed to the adversarial nature of courts. Thus tribunals create increased possibilities for mediated solutions. Inquisitorial methods of conflict resolution creates room and opportunities for better understanding of the issues and does not depend on lawyers representing the parties. 

Tribunals are cost-effective. The procedures of adjudicating disputes are not lengthy and not dependent on expensive legal counsel. Tribunals are well-equipped to manage the workload and dispense with delays.

Tribunals are accessible  and not intimidating. Accessibility is crucial to unfair discrimination cases for credibility and public confidence.

Tribunals are set up to complement the work of courts. There is always a neat link between the work of a tribunal and the courts through appeal-and-referral mechanism. 

Tribunals promote the principle of public participation in that decisions are potentially a product of people from diverse backgrounds.  This is particularly important, as in unfair discrimination cases, the opinions of the broader democratic community are taken into account. 

Tribunals are impartial and independent. They are not prone to attacks of bias because of their composition. 
Tribunals therefore are appropriate forums to hear and decide unfair discrimination cases.
Tribunals have been used as forums for adjudicating complex disputes and they present society with a less formalistic, less rigid and more accessible way of dealing with issues. 

The cost of setting up tribunals to deal with unfair discrimination cases is money well spent and for future generations a good inheritance. The question though is why are tribunals even more relevant to the prevention unfair discrimination and promotion of equality cases, and not in all circumstances.

Complexity of equality cases.
The Constitutional Court has interpreted the equality provisions of the Constitution and has recognised that equality has a very special place in the South African society. The founding provisions of the Constitution state that the Republic of South Africa is one sovereign, democratic state founded on the values of human dignity, the achievement of equality and the advancement of human rights and freedoms. Section 7 of the Constitution states that the state must respect, protect, promote and fulfil the rights in the Bill of rights.  Section 39 states that the rights entrenched in Chapter 2 must be interpreted in a manner that promotes the values that underlie an open and democratic society based on human dignity, equality and freedom. 

Many democratic countries have constitutional provisions entrenching equality and prohibiting discrimination. The 14th Amendment in the USA contains no specific reference to discrimination but has been interpreted as a preamble to equality provisions in many states. The USA has developed extensive equality jurisprudence on equality. A central principle of that jurisprudence is the different levels of scrutiny on different categories of legislative classifications. The most stringent level is used for classifications based on race or nationality, or those that invade fundamental rights.  An intermediary level of scrutiny is applied to classifications concerning gender or socio-economic rights. The third level of scrutiny requires merely that a classification be shown to have a rational connection to the legislative purpose.  

Sections 14 and 15 of the Indian Constitution protect equality and seek to outlaw discrimination. The Supreme Court of India has required that any legislative classification or distinction be shown first to be founded on "intelligible differentia" which have a rational connection to the object sought to be achieved by the challenged legislation. Section 15 of the Canadian Charter on Rights and Freedoms entrenches equality before the law and list prohibited grounds of discrimination. The Supreme Court of Canada has held that the primary purpose of section 15 is to prevent discrimination based on the listed grounds or similar ones.
The prevention of unfair discrimination and promotion of equality therefore is the aim of national governments world over and the international community. Despite the common objectives to promote equality, different states have used different means to achieve it.  The different approaches to unfair discrimination and equality arise largely from different textual provisions and from different historical circumstances, but also from different jurisprudential and philosophical understandings of equality.

Equality has a very special place in the South Africa fashioned from its intricate past. The historical and constitutional context is relevant in the enforcement and promotion of equality, and prevention of unfair discrimination. Unfair discrimination analysis must and has been done within the historical and constitutional developments in South Africa. The Constitutional Court in its many judgements begins the analysis by accepting that not all acts of differentiation are constitutionally impermissible forms of discrimination. The constitutional mandate to have legislation dealing with unfair discrimination takes the prevention of unfair discrimination and promotion of equality a bit further. The adjudication of unfair discrimination cases must be aimed at transforming people's lives. The Constitutional Court in Brink, Fedsure, Walker cases accepted that " our history is of particular relevance to the concept of equality. The policy of apartheid, in law and in fact, systematically discriminated against black people in all aspects of social life. Black people were prevented from becoming owners of property or even residing in areas reserved for whites, which constituted nearly 90% of the landmass of South Africa; senior jobs and access to established schools and universities were denied to them; civic amenities, including transport systems, public parks, libraries and shops were closed to black people. Inferior facilities were provided for them". The discrimination of women, physically disabled people and other vulnerable groups whose attributes were regarded as a threat to that dangerously conservative society is the target of this bill. The measures adopted in this bill will not only be remedial in that they eliminate those elements through which this profoundly unequal society was made, but actively promote substantive equality and a recognition of human potential and dignity. 

The scars of the policy of apartheid are visible in the employment sector, health care, social security schemes, sports, resources, and provision. It is in the light of this history and enduring legacy that this bill on the prevention of unfair discrimination and promotion of equality must be interpreted and enforced.   The bill must permeate the whole fabric of our society, targeting specific areas through which unfair discrimination was promoted. It must reorganise the legal, ethical and moral framework of society, sensitising it to the indignity of unfair discrimination and inequality. This bill will change women's lives in a substantive manner, will restore black people's dignity lost in the messy policies of the apartheid system, will transform how institutions recruit and develop staff, will influence a new style of management in the broader community. The business community will have the opportunity of tapping the potential and expertise of the broader community, demystify the monopoly of expertise by specific groups. This bill basically will exorcise the indignity of inequalities, which emerged through systematic forms of exclusions and unfair discrimination. But the achievement of the bill will lie largely in the enforcement mechanisms, which are set up to deal with unfair discrimination cases. That is where the suggestion of a specialist tribunal becomes more relevant; to manage the painful transition from a past of inequality to a future of opportunity and development, unrestricted by the limitations of any prohibited ground.

 A tribunal, comprising of people from the democratic community, will engrave onto the social fabric the values of human dignity, and equal opportunity. A tribunal would give power to the powerless to influence the development and consolidation of ideals of human dignity, equality and human potential. The promotion and protection of the values of this bill must not be left in the hands of few privileged individuals; privileged by history and circumstances, education and training.  Promotion of equality will require the participation of all sectors of the community. That participation will benefit from representative views and in effect legitimise decisions of the tribunal. A tribunal will therefore be a market place for views and ideas that will transform not just mindsets, philosophy but institutionally entrenched circumstances. This would be a jury-like tribunal, ordinary people participating together with judges, presiding officers in proceedings that are important for public life. We mention jury to emphasize how important this transformative tool is to involve the public. Without compounding issues, we submit in the first place, that it is appropriate and constitutionally permissible to set up a tribunal to deal with unfair discrimination cases. We merely raise a jury system as a possible avenue to promote public participation in decision making. The Committee might wish to discuss that option. 

What is a jury?
A jury is a group of citizens who hear the testimony in legal disputes and make a finding as to truth of the facts presented.   The finding as to the law in such cases would be made by a legally qualified person, usually, a judge.  Jury systems can be found in many legal systems throughout the world, which have been influenced strongly by English law. 

How would it work in the context of the Equality Bill?
In unfair discrimination cases, we suggest adjudication by a jury of people that is representative of South African society as a whole.    In sector-specific discrimination cases, this putative jury could be selected from stakeholders within that sector.  This "equality jury" would be charged with the function of deciding whether or not the claimant's right to equality was unfairly violated on the fact presented to it. 

Unfair discrimination cases would be heard before this jury and a legally qualified "chairperson" who would not participate in the deliberations of the jury but who could advise them on matters of law.  The chairperson, in other words, would perform the same function as the judge in a traditional jury system.

The jury would comprise an odd number of people so that decisions could be made on a majority basis (after adequate deliberation).  The jury could be selected from tax records or voter's rolls.

What are the advantages of employing a jury system in unfair discrimination disputes?
We would suggest a jury structure is ideal for resolving disputes brought under the "Equality Bill" for the following reasons:

Unfair discrimination is not purely a legal concept but is strongly informed by the boni mores of the community.  Public participation is thus essential in reaching just decisions.  Allowing a jury that comprises representative members of South African society would be a method of giving the public a voice in decisions of this nature.   
 
Given the fact that South African society remains very much divided on inter alia racial and economic lines, any decision on unfair discrimination by a single person, no matter how independent, is open to accusations of bias. For the sake of credibility then, it is important that the broader community be involved in the decision-making process.  Were a jury comprising members with diverse background be employed in adjudicating dispute, justice would not only be done but also be seen to be done. 

Anticipated arguments against using a jury system to adjudicate iscrimination disputes
We are aware that many see problems with the concept of jury systems.  These include the following:

Many say that jury systems are not cost-effective.  This is not necessarily true however.  A jury system may be just as costly or perhaps even less costly than a tribunal or court system for adjudicating discrimination disputes.  The chief costs would be of an administrative nature (i.e. in selecting jury members).   Other costs may include transport allowances and refreshments for jury members.  Juries would not be remunerated for their services and laws could be passed compelling employers not to dock the salaries of employees who serve as jury members for the duration of the hearing.  There is no need to sequester jury members for the duration of the hearing either: 
discrimination disputes are not criminal trials and we would want jury members to discuss the cases in public so as to acquire further public participation.   

Many say that lay people are ill-equipped to adjudicate complex legal disputes.  They are subject to their own prejudices and have no legal training. 
.  Once again, this is contestable reasoning.  It is arguable whether judges are so free from prejudice so as not to allow their personal biases to colour their judgment.   Moreover, legal training is not a necessity if facts are solely in issue.  Furthermore, it should be noted that jury systems have been used successfully for several years in foreign jurisdictions. 

Structure
The tribunal must be conducted in accessible means and terms. To afford broader participation, it might be necessary to appoint members of a tribunal on an ad hoc basis.   The South African Human Rights Commission must second a commissioner to chair the tribunal proceedings. 

Composition
The tribunal must consist of not less than three and not more than five members, who are proper and fit persons, seconded to the tribunal by the SAHRC, Public Protector, JSC, Houses of Traditional Leaders, Gender Commission, NGO involved in social justice advocacy.  Candidates must be open to public scrutiny, objections to their appointments must not amount to unfair discrimination of participants necessary for proper inquiry into the nature of the problems.  Tribunals could be permanent or set up to deal with specific cases.  The composition of the members must be representative based of the community and depend on the nature of the case.

Powers and Functions of the Tribunal
Ref to section 48 powers and functions, amongst which are:

1. determine on evidence whether there is unfair discrimination
2. an interim order
3. declaratory order
4. a settlement between parties
5. direct that specific steps be taken to prevent unfair discrimination
6. interdict restraining unfair discriminatory practices
7. audit of unfair discrimination practices

Tribunals may order that mediation between the parties be adopted and may so conduct. Where mediation fails a tribunal would hear the case and make a just and equitable order. The Tribunals may refer cases to the High Courts or the SCA. Such referral must define the legal issues to be decided, provide the relevant evidence, a transcript of proceedings. When referrals have been made, the High Courts may decide the issues on the papers if it is appropriate or call for more evidence, in which case a full hearing. If the Tribunal send proper issues for adjudication, the courts may not need to hear oral evidence, in which case, the court would decide issues on the records. This would ensure speedy decisions and would reduce the costs occasioned by expensive lawyers. During the interim period, between the decision to refer and the decision of the Court, an interim order may be made operating to both parties. 
______________________________
SECTORAL APPROACH
Idasa supports the approach that targets unfair discrimination in specific areas or sectors. This again is influenced by the historical and constitutional factors. We submit that the enforcement of the right to equality will depend on that contextual interpretation of the bill. The sector approach in our view will promote equality in a substantive sense, and that the sector approach is consistent with the method of analysis adopted by the Constitutional Court. In all its equality cases, the approach was to place the relevant historical factors into the specific case, to acknowledge the negative impact of past policies on equality and dignity of targeted groups and then to set out the test by which a finding of constitutionality is based. Unfair discrimination is central to the subservient and humiliating status of black people in general, and women in specific. At the core of the apartheid system was the systematic and careful planning to dominate every sector of socio-political and economic life. Separate development, exploitative labour and demeaning educational schemes were designed to under develop black people, maintain authority and power for the white minority. Power and control were not just political, but manifested through employment policies, segregated education, segregated accommodation and land. It was through skills, the education system and dissemination of knowledge and opportunity to specific sections of the community. It was in sport, country clubs, race-based subsidy schemes. The impact of unfair discrimination was that one group benefited and the other lost. It is the indignity of remaining a perpetual servant, unprepared to enter the rigorous demands of the free market economy. This bill must reverse the effects of unfair discrimination. It must penetrate every institution through which unfair discrimination was and could be sustained. In employment, health, accommodation, clubs unfair discrimination must have no place. The approach therefore must be sector based in that it must specify areas that have created an unequal society. The objectives of the bill must be to sensitize every sphere of life in South Africa to the indignity of unfair discrimination. The prevention of unfair discrimination and promotion of equality must be one of the core objectives of specific sectors, of business, health sector, services, sport etc. These sectors are enjoined to put in place measures necessary for the prevention of unfair discrimination and promotion of equality.  These measures will change recruitment policies, training methods, inter-personal relationship, promotion procedures, performance assessments, resource allocation etc. This legislation must cast its net in specific places in order to achieve its fundamentals. 

The Test of Unfair Discrimination.
 We support the test suggested by the CLC and WLC but we argue that such a test is wide enough to cover the specific sectors. The test of unfair discrimination was developed not in the context of a detailed right, but a general right. The test therefore must work regardless of what instance of unfair discrimination it is dealing with. The test developed by the CC is a not a rigid prescription for determining unfair discrimination, but presents creative means of reaching a determination of unfairness. We do not think that the sector approach will confuse courts on how to interpret unfair discrimination in specific sectors. Where it is necessary to fashion a test to meet specific needs of a sector, our attitude is that that should not be a problem as long as the result are just and equitable. Of greater value is to develop a test, which will take into consideration the impact of unfair discrimination on a particular person, group or communities. The test of the Court can be applied in specific sectors to achieve substantive equality, but new tests may be developed to complement the broad test. 

COMPLAINTS PROCEDURE
It is IDASA's position that the complaints procedure should be clearly indicated so that those people seeking to enforce their rights under this Act, can easily access the appropriate procedure.  Further, the powers of the Commission not to proceed in certain cases, are necessary and appropriate in order to ensure that all complaints be dealt with in a timely and expeditious manner, thereby facilitating the administration of justice.

Throughout this discussion reference will be made to the "Commission", this refers to the South African Human Rights Commission, which pursuant to chapter 9, s. 184 of the Constitution, has the mandate for the promotion and monitoring of human rights.  It also has constitutionally mandated powers to investigate, report and secure redress for human rights violations.  IDASA therefore proposes that the South African Human Rights Commission be responsible for the intake of complaints, and the conduct of investigations under the Act. 

COMPLAINTS  
Institution of Proceedings in terms of or under Act

1. (1) The following may institute proceedings in terms of or under this Act:
(a) Any person acting in that person's interest;
(b) Any person acting on behalf of another person who cannot act in that person's own name;
(c) Any person acting as a member of, or in the interests of, a group or class of persons;
(d) Any person acting in the public interest;
(e) Any association acting in the interests of its members; 
and will be known as the Complainant.

(2)  The Complainant may institute proceedings under this Act by executing a complaint form and filing it with the Commission, for service upon the responding party(s), known as the Respondent(s).

(3) The Respondent may respond to the complaint by filing a Response with the Commission, for service upon the Complainant.
(4) Where two or more complaints, 
(a) bring into question a practice of infringement engaged in by the same person; or 
(b) have questions of law or fact in common, the Commission may combine the complaints and deal with them in the same proceeding.  
Decision to not deal with complaint 
2. (1) Where it appears to the Commission that, 
(a) the complaint is one that could or should be more appropriately dealt with under an Act other than this Act;   (Cut s. 46(3), which refers specifically to Employment Equity Act )
(b) the Complainant has not exhausted other options such as complaint procedures and internal dispute resolution mechanisms available within the Respondent; 
(b) the subject-matter of the complaint is trivial, frivolous, vexatious or made in bad faith; 
(c) the complaint is not within the jurisdiction of the Tribunal; or 
(d) the facts upon which the complaint is based occurred more than twelve months before the complaint was filed, the Commission may, after conducting appropriate inquiries, decide not to deal with the complaint. 
(2) Where the Commission decides not to deal with a complaint, it shall advise the Complainant in writing with its decision and reasons and of any procedure for having the decision reconsidered by the Tribunal. 
3. (1) Where it appears to the Commission that the complaint should be dealt with, it shall proceed with investigation.

INVESTIGATION 
Idasa notes that there are no specific provisions regarding an investigation procedure in the Bill, although the equality court assistants are provided with powers at the hearing stage in the Equality Courts.  It is Idasa's suggestion that there should be an investigation stage prior to the hearing, in order to avoid a bottleneck at the hearing stage.   

Should the investigation only be conducted at the hearing stage, this will cause:

? Unnecessary delay:
? The gathering of documents and the interviewing of witnesses is a lengthy process;
? For example, obtaining a search warrant for gathering documentary evidence; 
or 
? Searches required for witness location  

In contrast, where all available documentary evidence has been gathered, at the hearing stage:
? Witnesses have been identified, interviewed, and statements taken;
? All documents have been gathered, and authenticated;
? The hearing can proceed without delay once scheduled.  

At the investigation stage, the investigator should also make a preliminary attempt at mediation, by canvassing the parties as to their willingness to enter into this process, and what their expectations would be.  In this manner, some complaints will be resolved preliminarily, subject to approval of the settlement by the Tribunal, negating the need for further investigation or hearing, and to the satisfaction of both parties.  
Therefore, the investigation stage involves an investigator, likely an employee of the Human Rights Commission, who investigates the complaint, and initially canvasses with the parties the possibility of conciliation/mediation.  
The investigator may undertake very basic mediation, or may refer a complaint back to the Commission for formal mediation, dependant upon the complexity of the complaint.  Any mediated settlement will be referred to the Tribunal for approval.

Investigation of complaints 
1.--(1) The Commission shall investigate a complaint and may endeavour to effect a settlement. 
(2) An investigation may be made by a member or employee of the Commission who is authorized by the Commission as an investigator. 
Powers of Investigator: 
(3) The Investigator may, 
(a) enter any place, other than a place that is being used as a dwelling, at any reasonable time, for the purpose of investigating the complaint; 
(b) request the production for inspection and examination of documents or things that are or may be relevant to the investigation; 
(c) upon giving a receipt therefor, remove from a place documents produced in response to a request under clause (b) for the purpose of making copies thereof and shall promptly return them to the person who produced them; and 
(d) question a person on matters that are or may be relevant to the complaint subject to the person's right to have counsel or a personal representative present during such questioning, and may exclude from the questioning any person who may be adverse in interest to the Complainant. 
Entry into dwellings 
(4) The investigator shall not enter a place that is being used as a dwelling without the consent of the occupier except under the authority of a warrant issued under subsection (8). 
Denial of entry 
(5)  Subject to subsection (4), if a person who is or may be a party to a complaint denies entry to any place, or instructs the investigator to leave the place, or impedes or prevents an investigation therein, the Commission may refer the matter to the Tribunal or may authorize the investigator to apply for a warrant to enter under subsection (8). 
Refusal to produce 
(6) If a person refuses to comply with a request for production of documents or things, the Commission may refer the matter to the Tribunal, or may authorize the investigator to apply for a search warrant under subsection (7). 
Warrant for search 
(7)  Where a court is satisfied on evidence upon oath or affirmation that there are in a place documents that there is reasonable ground to believe will afford evidence relevant to the complaint, he or she may issue a warrant in the prescribed form authorizing the investigator to search a place for any such documents, and to remove them for the purposes of making copies thereof, and the documents shall be returned promptly to the place from which they were removed. 
Warrant for entry 
(8) Where a court is satisfied on evidence upon oath or affirmation that there is reasonable ground to believe it is necessary that a place being used as a dwelling or to which entry has been denied be entered to investigate a complaint, he or she may issue a warrant in the prescribed form authorizing such entry by the investigator. 
Obstruction 
(9) No person shall interfere with the investigator in the execution of a warrant or otherwise impede an investigation under this Act. 
(10) Subsection (9) is not contravened by a refusal to comply with a request for the production of documents or things made under clause (3)(b). Report 

2. Upon completion of the investigation, the Investigator shall submit a written report, containing recommendations, to the Tribunal for review.

REPRISALS
Idasa notes that there are no specific provisions regarding reprisals, and recommends a section protecting participants under the Act, from negative consequences as a result of their participation.  For example, witnesses in a complaint concerning employment may still be working for the Respondent, and may fear reprecussions for participating.  The Reprisals section provides some reassurance that they can not be penalized by the employer for their participation.  Additionally, Complainants themselves may be in a position where they may face reprisals for exercising their rights in bringing the complaint.  
Should this happen, the reprisal forms the basis of a separate, but obviously connected, complaint.  It is therefore Idasa's suggestion that there should be a provision governing reprisals. 

1. All persons have the right to enforce their rights under this Act, to participate in proceedings under this Act, and to refuse to participate in unfair discrimination, without actual reprisal or the threat thereof.

EXCLUSION OF NATIONALITY AS A PROHIBITED GROUND
1.xvii and 2.(a) (vi)
It is Idasa's position that Nationality should be included as a prohibited ground for unfair discrimination.  Given the unfair discrimination faced by non-South African nationals, particularly from other African countries, who are in South Africa legitimately, nationality needs to be an enumerated prohibited ground of discrimination.  Where South African nationality is a bona fide requirement (for example in the professions or by law) then the discrimination should not be found to be unfair or will alternatively, be reasonable and justifiable.   
Alternatively, provisions could be enacted creating exemptions where the right to non-discrimination on the basis of nationality will not be infringed. 
DEFINITION OF GENDER DISCRIMINATION 
10. (a)The definition of gender discrimination contained in this section should not include "any distinction, exclusion or restriction" made on the basis of sexual orientation.  Sexual orientation most definitely must be a protected grounds, but it is entirely inappropriate as part of the definition of gender discrimination.  Including sexual orientation as an aspect of gender discrimination reflects a fundamental misunderstanding of discrimination on that ground, which is independent of gender.
Example:  If a male employs a homosexual male, and upon discovering his employee's homosexuality, fires him, this unfair discrimination has nothing to do with the employee's gender, his being a male.   Similarly, a lesbian woman who faces unfair discrimination on the basis of being in a same sex  relationship, is suffering this discrimination, not because she is a woman, but because she is a lesbian.
HEALTH CARE: SEXUAL ORIENTATION AS A PROHIBITED GROUND 
20. (1)(f)  Prohibits discrimination in the provision of health care services including the assumption that persons with disabilities should not or cannot procreate, adopt or care for a child, or foster or nurture a family environment purely on the grounds that a person or a couple may have a disability or disabilities.  
This provision should be extended to include the prohibited grounds of sexual orientation, as gay and lesbian persons face unfair discrimination with respect to procreation, adoption, care of a child, and ability to provide a family environment purely on the basis of their sexual orientation.
AFFIRMATIVE ACTION OR REMEDIAL PROGRAMMES
Section 1(xxvi)(aa) dealing with affirmative action provisions could be better drafted:

Provided that it is not unfair discrimination to-

implement affirmative action or remedial measures designed to mitigate hardship and disadvantage suffered by disadvantaged or oppressed persons or groups, or to further equal opportunity, or that is geared towards the elimination of unfair discrimination, in accordance with the purpose of the Constitution or this Act. 

Institute of Retirement Funds
INSTITUTE OF RETIREMENT FUNDS (OF SOUTHERN AFRICA)

17 November 1999										

Promotion of Equality  and Prevention of Unfair Discrimination Bill

IRF Support for the Constitution
The Institute of Retirement Funds (IRF) represents a significant segment of the retirement fund industry and serves as a co-ordinating body in the industry at large. Our aim and objective is to protect, promote and advance the interests of pension, provident , retirement annuity and similar funds, their trustees, members and persons associated with such funds in Southern Africa. 

We fully support the Constitution with its Bill of Rights, including its prohibition of unfair discrimination. The cautionary comments made hereinafter must be understood in this light.

Size and significance of retirement fund industry
The latest report by the Financial Services Board (Registrar of Pension Funds) supplies the following data.
Funds supervised by the FSB (which excludes State Funds, Transnet, Telkom, Post Office and industrial funds): 15 957
For the financial year ending in 1997, applicable to registered funds:
Contributions		R45 799 million (13,8% increase over 1996)
Benefits paid		R51 422 million (16,7% increase over 1996)
Assets	             R542 564 million (12,7% increase over 1996)
The above gives an idea of the size of the retirement fund industry and its growing importance to the South African economic and socio-political environment.

Constitutional principles already applied in dispute resolution
Courts and tribunals such as the Labour Courts and the Pension Funds Adjudicator have already applied principles derived from the Constitution in decisions on retirement fund matters. In an address to the Pension Lawyers Association Conference in Johannesburg in 1999, the Pension Funds Adjudicator stated: 

“Anti-discrimination law is in its infancy in South Africa. Pension Fund Administrators have organised their affairs and structured benefits without the advantages of extensive legal arguments about the modern doctrine of equality. The new Constitution is a map for the future and seeks to redeem past injustice. Nevertheless, prudence dictates that we should proceed cautiously and without misplaced reformist zeal. A judicial finding that a commonly accepted pension fund practice is discriminatory, and hence unlawful, can have potentially crippling financial effects….”

The IRF would like to echo this cautionary note, not only in respect of judgements by courts and tribunals, but also in respect of the prospective legislation, which must provide clarity and recognition of the fundamental principles on which a sound retirement fund industry is based.

Grounds of concerns 
Care must be taken to avoid the translation of legitimate objectives into provisions that undermine the principles of sound retirement provision.

· Differentiation on reasonable grounds supported by actuarial or statistical data is not, for instance, regarded as unfair discrimination terms of the Canadian Human Rights Code (1981).

· Sections 30 and 51 (4) provide for the responsible Minister to promote equality by eliminating any inequality in any law, policy or practice for which he is responsible, and preparing equity plans to achieve reasonable progress towards equity in (inter alia) the retirement fund sector. Provision is also made for establishing codes of good practice. These sections provide the means for dealing effectively with the substantive issues of equality in the retirement fund industry. It will be essential to involve the retirement fund industry in the process. Unfortunately, the absence of detail here leaves the range and scope of the anti-discrimination provisions in the Bill uncertain.

· Section 29 contains provisions that represent a potential threat to the viability of the retirement fund industry. Rules will be prevented from excluding any person from membership of a retirement fund or from receiving fund benefits on any of the prohibited grounds. “Prohibited grounds” includes not only specifically listed grounds, but also “any other recognised ground”. Funds are generally extensions of terms and conditions of employment. The prospect looms if funds having to justify restriction of membership to employees of particular employers, for instance.

· It is not clear that the proviso (bb) to the definition of “unfair discrimination” will suffice to prevent frivolous and costly applications.

· Sound financial operation of a retirement fund depends (generally) on differentiations based on actuarial grounds. If funds are constrained from applying these traditional risk management techniques, the result will be a general erosion of the level of member benefits and the hastened demise of defined benefit funds in particular.

· Section 13 defines unfair discrimination to include “any distinction, exclusion or restriction made on the basis of one or more of the prohibited grounds, or on any other ground which is aimed at or has the effect of impairing or nullifying the enjoyment or exercise by a person or group of persons, of employment opportunities, as well as the failure to identify and take reasonable measures to remove any barriers to the full enjoyment of employment opportunities by persons who were historically denied such opportunities by law or practice”. This section is both wide and of uncertain application. It could include retirement fund provision. Not only are “prohibited grounds” the basis for unfair discrimination, but any other grounds. This introduces a host of imponderables into the operation of retirement funds. It is probable that perfectly reasonable financial soundness practices will have to be defended at cost to funds and their membership, unless greater clarity as to the scope of application to the retirement fund sector is created up front. 
 
· Section 51 (1), with its provisions for further legislation and codes of good practice could be used to address uncertainties, but it would be ideal to introduce specific reference in the body of the Bill to what does not constitute unfair discrimination in the retirement fund sector. That is, reasonable and bona fide differentiation based on actuarial or statistical data should be excluded from categorisation as “unfair discrimination”. Alternatively, the specific section dealing with the retirement fund sector could be dropped, and the matter dealt with in terms of comments to the Pension Funds Act. Other areas of fund operation where differentiation can arise, such as surplus distribution for example, are also best dealt with in the framework of the Pension Funds Act.

· Sections 43 and 45, dealing with defences to claims of unfair discrimination, provide little comfort. Methods of dealing with risk fundamental to the retirement fund industry will be challenged and whenever there is a prima facie case of differentiation on a prohibited ground, the fund will have the onus of proving such differentiation justifiable. The cost implications as the areas of uncertainty are gradually eliminated through litigation are a threat to the industry.

· The Constitution does not require that legislation promoting equality be passed to the 4th of February 2000. Whilst section 9(4) specifically prescribes that “national legislation must be enacted to prevent or prohibit unfair discrimination”, section 9(2) provides that “legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken.”

· The retirement industry is regulated by, inter alia, the Pension Funds Act 24 0f 1956 and the Regulations passed in terms thereof. Other legislation such as the Financial Institutions Act impact on the retirement industry which is regulated by Registrar of Pension Funds.

· Section 30A of the Pension Funds Act provides for the consideration and adjudication of complaints, and the office of the Pension Funds Adjudicator to dispose of complaints lodged. The statutory Pension Funds Adjudicator has the power to investigate any complaint and make the order which any court of law may make. In fact the Pension Funds Adjudicator has through a number of determinations dealt with issues of unfair discrimination and will continue to do so, enforcing the values enshrined in the Bill of Rights. Some of the determinations include Clarence v Independent Schools (PFA/WE/53/98); TWC v Rentokil (PFA/KZN/129/98); Van der Merwe v Southern Life (PFA/WE/21/1/98); etc.

· The Employment Equity Act 55 of 1998 already has considerable governance of these issues. The IRF strongly suggests that it would be better to frame the promotion of equality and the prohibition of unfair discriminatory clauses in the pension Funds Act and the Employment Equity Act.    

Conclusion
The IRF supports the elimination of unfair discrimination in the retirement fund industry. What exactly is unfair, and the ways of eliminating unfairness without damaging the industry, are our concerns. The IRF recommends that the Bill would appropriately be referred to NEDLAC before submission to parliament, because of the potentially wide implications for labour, employers and society at large of implementing the proposed legislation in this form.

Johannesburg High Court
JOHANNESBURG HIGH COURT

Submission on the draft

 Promotion of Equality and Prevention of Unfair Discrimination Bill 57 of 1999

The Bill of Rights in the Constitution of the Republic of South Africa (1996) is the foundation of the new democratic dispensation in South Africa. It enshrines the values of human dignity, equality and freedom. Equality itself is a value fundamental to the new democracy, one that s 9 of the Constitution seeks to promote, requiring legislation to be enacted to prevent or prohibit unfair discrimination (s 9(4)). The draft Promotion of Equality and Prevention of Unfair Discrimination Bill 57 of 1999 is thus to be welcomed as a measure designed to ensure the equality of all before the law. 

As members of the judiciary charged with the application and enforcement of the law, including the right to equality, the judges of the Johannesburg High Court wish to comment on the Bill, but only in so far as it affects the enforcement of the right to equality and the prohibition against unfair discrimination. We record that our submission is necessarily brief because of time constraints; and that although we do have reservations about various other provisions of the Bill we shall not deal with them here. 

Sections 47 and 53 of the Bill provide, in summary, that every existing court is an equality court for the area of its jurisdiction. But only those magistrates and judges who are designated by the Minister of Justice may preside in an equality court. And only a judicial officer who ‘by reason of his or her training, experience, expertise and commitment to the values of equality and human rights’ may be so designated (s 53(1)(a)). The Minister is required to establish ‘uniform norms, standards and procedures to be observed by presiding officers’ and must issue ‘policy directives and develop training courses’ for that purpose (s 53(4)(a)).

These provisions fail to take into account the separation of powers fundamental to our democracy and enshrined in the Constitution.  They give to the executive the power to determine which members of the judiciary shall perform certain tasks, and they allow the executive to determine how legislation should be interpreted. There is implicit in the Bill an attack on the judiciary. Provisions in the Bill suggest that only those judicial officers selected by the Minister, a politician, who are trained in accordance with policy emanating from the office of politicians, are capable of, and can be entrusted with, the enforcement and promotion of a right and a value that is fundamental to our democracy and our legal system. Yet s 39 (2) of the Constitution requires all courts to promote the ‘spirit, purport and objects’ of the Constitution, which most obviously embrace the right to equality. 

The provisions of the Bill in this respect are repugnant. They undermine the judiciary, and they suggest a political dimension that is antithetical to the very notion of judicial independence. They undermine too the status and the work of the Judicial Service Commission, which is charged with the duty to appoint appropriately qualified people, who are fit and proper to hold office as judges (s 174 (1) of the Constitution). The implication of these provisions of the Bill is that not all people selected by that Commission are fit and proper for the purpose of determining equality and anti-discrimination matters: only those judicial officers designated by the Minister are equal to the task of dealing with equality issues. The result will be a ranking and a hierarchy of judicial officers which is contrary to the notion that all judges have equal status. 

The establishment of special equality courts suggests that equality is an issue that arises in only some matters and in some instances. That is far from being the case. Equality is a value that we have all been enjoined by the Constitution to promote: and it is a right to which every litigant in civil proceedings and every accused in a criminal trial is entitled. All judicial decisions should thus take equality into account. The Bill seems to suggest that in any case where equality becomes an issue, and in every case where there is unfair discrimination, direct or indirect, the matter should be referred to a specially designated judicial officer. Apart from the repugnancy of this notion, it is impossible to implement it from a practical perspective.

We note too that s 50 of the Bill, which makes provision for appeals against the decisions of an equality court either to a High Court or to the Supreme Court of Appeal, makes no provision for the designation of judges of appeal as ‘equality judges’.

We therefore call upon the Department of Justice and the State Law Advisers to amend the Bill, before it is put to Parliament, in such a way as to provide that all courts are required to enforce and promote the right to equality: and to jettison the provisions that undermine the independence and the standing of the judiciary.

Koinonia Centre
KOINONIA CENTRE 
ASSEMBLIES OF GOD FELLOWSHIP
KLERKSDORP

We are excited and pleased about the fact that we now live in a country that is alltogether democratic and where the rights of all individuals are protected.

Yet, in saying this, we are concerned that the Government through legislation now wants to remove the rights of certain groups to accommodate the rights of another which in turn comes down to reversed discrimination.

As a Fellowhship and in particular myself as a Minister of the Gospel has to strongly object to the Equality Bill as it will take away the rights of many people, professions, organisations, as well as Churches. The Government through legislation will decide who we employ, who we appoint as Office-bearers, who we must marry, regardless of our own understanding and believe in the matter.

We cannot and dare not do anything contrary to what the Word of God instructs and as believers have to act according to our faith in God. If this Bill is passed it will breach our Religious freedom, our privileged rights, will have serious repercussions and therefore we cannot support the Government in the Promotion of this Bill.

PASTOR KOOS ROETS

Life Offices' Association
LIFE OFFICES’ ASSOCIATION SUBMISSION
A. THE LIFE OFFICES’ ASSOCIATION (LOA)
1. The Life Offices Association represents the vast majority of registered long-term insurers in South Africa and is authorised to make these comments on behalf of its members.  We attach a list of LOA member offices.

2. In terms of its constitution:-

2.1 The LOA is a forum where member offices can interact to promote their interests and the interests of current and future stakeholders.  The LOA recognises that these interests will be served best by a sound economy with the benefits of economic growth being shared by an increasing proportion of the population;

2.2 The LOA introduced and maintains self-regulatory mechanisms deemed necessary to protect stakeholder interests and promote responsible business practises;

2.3 The LOA upholds the values of integrity and openness.

B. THE LONG-TERM INSURANCE INDUSTRY
3. “Insuring human life values against risk to life and health is one of the major enterprises of our modern day society.  Premature death, disability and superannuation, are valid risks faced by every mortal man.  Fortunately, most of the economic consequences of these major risks are subject to scientific treatment through the insurance medium, with a resultant decrease in many of life’s uncertainties.”1

4. The long-term insurance industry in South Africa is principally responsible to provide financial security for millions of policyholders in the face of danger to life, person or estate.  These policyholders are representative of all of South Africa’s people, whatever their race, gender, marital status, ethnic and social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or birth.

5. The majority of registered long-term insurers in South Africa are public companies with shareholders from all walks of life.  The companies furthermore have other stakeholders, such as the thousands of employees employed by them.

6. The long-term insurance business therefore forms an integral part of the social and economic structure of our country and provides a necessary service to the people of South Africa.

C.	THE BILL AND THE LONG-TERM INSURANCE INDUSTRY
7. Although many provisions of the Bill impact on the Life Assurance industry, the most significant are:-

7.1 Section 20(2);
7.2 Sections 25 and 26;
7.3 Sections 43 to 45

8. The aforesaid sections manifest an intention on the part of the drafters to promote equality by prohibiting differentiation.

9. The LOA and its members fully supports the letter and spirit of the Constitution regarding the prohibition of unfair discrimination.  It also supports measures for the promotion of equality, provided that such measures are in keeping with the reality that differentiation is inherent to a free open and democratic society.  As was held by our constitutional court in the matter of PRINSLOO v VAN DER LINDE AND ANOTHER 1997(3) SA 1012(CC) by the honourable Justices Ackerman, O’Hagan and Sachs, at 1022B-E:

“If each and every differentiation made in terms of the law amounted to unequal treatment that had to be justified by means of resort to s 33, or else constituted discrimination which had to be shown not to be unfair, the Courts could be called upon to review the justifiability or fairness of just about the whole legislative programme and almost all executive conduct.  As Hogg puts it:

‘What is meant by a guarantee of equality?  It cannot mean that the law must treat everyone equally.  The Criminal Code imposes punishments on persons convicted of criminal offences; no similar burdens are imposed on the innocent.  Education Acts require children to attend school; no similar obligation is imposed on adults.  Manufacturers of food and drugs are subject to more stringent regulations than the manufacturers of automobile parts.  The legal profession is regulated differently from the accounting profession.  The Wills Act prescribes a different distribution of the property of a person who dies leaving a will from that of a person who dies leaving no will.  The Income Tax imposes a higher rate of tax on those with higher incomes than on those with low incomes.  Indeed, every statute or regulation employs classification of one kind or another for the imposition of burdens or the grant of benefits.  Laws never provide the same treatment for everyone.”

and at 1024D:

“It must be accepted that, in order to govern a modern country efficiently and to harmonise the interest of all its people for the common good, it is essential to regulate the affairs of its inhabitants extensively.  It is impossible to do so without differentiation and without classifications which treat people differently and which impact on people differently.”

and at 1026G:

“In Dworkin’s words, the right to equality means the right to be treated as equals, which does not always mean the right to receive equal treatment.”

10. It is unfortunate that the drafters of the Bill did not consider it necessary to consult the LOA, as an analysis of the relevant provisions clearly illustrates a misapprehension of the concept of insurance, its origins, development and fundamental principles, a summary of which is contained in the annexure hereto.

11.	Proper underwriting is a prerequisite for the financial soundness of any insurance industry. Differentiation is the inevitable result of proper underwriting.

12.	Differentiation on the basis of sound and established underwriting principles and actuarial grounds does not constitute unfair discrimination, as envisaged in Section 9(4) of the Constitution.

13.	The Canadian Human Rights Code of 1981 and the New Zealand Human Rights Act of 1993, specifically provide that differentiation on reasonable and bona fide grounds, supported by e.g. actuarial and statistical data or medical opinion, does not constitute unfair discrimination.

14. Sections 20(2) and 26 of the Bill in effect prohibits Insurers from making any differentiation as to whom they are willing to assure, or with regard to the terms and conditions on which they are willing to provide life, disability or health assurance, unless the Insurer can show that the person affected by any differentiation cannot be accommodated “without unjustifiable hardship”.

15.	Regard being had to the operation of insurance, any legislation which directly (or indirectly) prohibits non-arbitrary differentiation founded on proper risk assessment constitutes a threat to the very existence of the Insurance Industry and millions of policyholders, as it is only through proper risk assessment that an insurer can ensure its solvency and ability to continue to indemnify its policyholders for losses suffered.

16.	The provisions of Section 26(d), which effectively compels Insurers to grant life, disability or health assurance cover for people who are HIV positive or suffer from AIDS poses a real and imminent threat to the continued existence of risk insurers. 

17. Regard being had to the recorded escalation of AIDS, mortality of people who suffer from AIDS and the costs incidental to the treatment of patients, the costs incidental to death, disability and health benefits cover for people with HIV and AIDS will be astronomical and will have to be recovered from other policyholders by way of inevitable premium increases.  This will eventually make risk insurance unaffordable.

18. The preferential provisions regarding people with HIV or AIDS are in any event discriminatory of people with other life threatening diseases, such as CANCER.

19.	In addition to the imminent threat to the Insurance Industry the Bill also infringes:-

(a)	The universally accepted principle of equitable sharing.  It is simply inequitable to expect a 25 year old person, who is in a perfect state of health, to pay the same premiums for life, disability or health benefits cover as a 80 year old person with serious health problems; 

(b) The contractual freedom of Insurance Companies;

(c) The right to sell products which are marketable and profitable. 

20.	Section 43 of the Bill does not alleviate the untenable provisions of Sections 20(2) and 26.  Insofar as differentiation on the basis of many of the “prohibited grounds” constitutes a fundamental principle of insurance, any proposed assured whose proposal has been declined, or accepted on different terms by reason of, for example, age, gender or disability, will be entitled to institute proceedings in the Equality Courts.

21.	As Section 45(2) provides that “a prima facie case” includes a “differentiation or failure to differentiate on a prohibitive ground”, the Insurer will in each and every case have to prove that the differentiation is “reasonable and justifiable in the circumstances”, which onus entail proof that the proposed assured cannot be accommodated without “unjustifiable hardship.”

22.	The human and financial resources which the Insurer will have to expend, will directly impact on its profitability and therefore on the cost of insurance and could very well lead to a situation where Insurers will not be able to continue to offer risk assurance at all.

RECOMMENDATION
23.	The Constitution does not require that legislation promoting equality be passed prior to the 4th of February 2000.  Whilst section 9(4) specifically prescribes that “national legislation must be enacted to prevent or prohibit unfair discrimination”, section 9(2) provides that “legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair, discrimination may be taken.”

24.	The Long-Term Insurance Industry is regulated by the Long-Term Insurance Act (Act 52 of 1998) and the Regulations passed in terms thereof.  Registered Long-term Insurers, being Financial Institutions, are furthermore also regulated by the Financial Institutions Act.  The industry resorts under the Minister of Trade and Industry and is regulated by the Registrar of Insurance.

25. Section 46 of the Long Term Insurance Act, which was drafted and adopted in accordance with the Constitution, already provides that an insurer may only make a distinction between premiums, benefits and other values if actuarially justified.  If shown to be necessary, additional measures to prohibit unfair discrimination in the insurance industry can easily be incorporated in the Long-Term Insurance Act by way of an amendment. 

26. A provision in the Bill, such as the present section 27 and 51(4), which obliges the Minister of Trade and Industry to take steps to prevent unfair discrimination and to promote equal enjoyment of human rights and freedom in the Insurance industry, will not only constitute compliance with Section 9 of the Constitution, but will pave the way for responsible legislation which will not negatively impact on the Insurance industry and the economic and social structures of the country.

27. It is therefore recommended that issues relating to Insurance as contained in sections 20(2), 25 and 26 of the Bill, should be excluded from the Bill and that the relevant sections be removed.

28. The Bill should furthermore be amended so as to clearly stipulate that the provisions of the Bill are not infringed where a contract of insurance differentiates or makes a distinction, exclusion or preference on bona fide and reasonable grounds, founded on actuarially and statistically based considerations.

SUMMARY
29.	The relevant provisions in the Bill pertaining to the insurance industry negates the basic principles of Risk Insurance and is therefore fundamentally flawed.  The Bill threatens the very existence of Risk Insurance in South Africa and if passed, will have a detrimental impact on our economy and will prejudice millions of people who wish to insure themselves and their families against the perils of life.

30.	Insofar as the Bill impacts on the continued ability of Insurers to meet their obligations to policyholders, and ultimately the survival of the Insurance Industry, it should also be referred to the Registrar of Insurance and the Department of Finance, who are responsible for the regulation of the Insurance Industry.

--------

ANNEXURE

INSURANCE
(i) The concept of insurance
1. Despite caution, people cannot completely avoid danger.  Accident, sickness, death, fire, earthquake, tornado, lightning, theft and some of the hazards we face!  The impact of an occurrence of this type is not only physical, but economical as well.1

2. Insurance is a result of mans’ efforts to create financial security in the face of dangers to his life, person and estate.2  Individuals minimise the financial loss from sudden and unexpected events through the use of insurance.3

(ii) The origin of Insurance
3. Men have, thoughout the ages, sought protection for his person, family and property.  The modern contract of insurance has its roots in two distinct lines of development, i.e:-

3.1 Mutual Insurance – The idea of mutual assistance in the case of materialisation of risks was prevalent amongst the Romans and according to some historians, even in ancient Greece and Egypt.  This idea came to the fore in guilds and similar associations and societies which existed in Europe and England during the middle ages, which afforded members and their dependants assistance in the case of loss caused by peril such as fire, shipwreck, theft, sickness or death.4

3.2 Insurance for profit – The idea underlying modern profit insurance manifested in Babylonia almost 2000 years B.C in the contract of loan of trading capital to travelling merchants.5  Maritime risk, the risk of loosing ships and cargo’s at sea, instigated the practice of medieval insurance and dominated insurance for many years.  From the late 17th century onwards maritime insurance was increasingly transacted at the Coffee Shop in the city of London owned by a man called Lloyds, where a merchant wishing insurance would pass round to the people willing to provide it.6  The principles developed in regard to maritime insurance have by large been applied to the other types of insurance subsequently developed.  One of the first which was fire insurance, stimulated by the great fire of London in 1966.  Another was life and personal accident insurance, which grew rapidly as the railway and industrialisation spread in the 19th century.7  Examples of individual life and/or health insurance can however be traced back to 1427.  This type of insurance of necessity has to be profitable and marketable.8

(iii) The introduction and development of underwriting
4. Although the friendly societies and associations referred to in paragraph 3.1 hereinabove did a vast good, they were often inequitable as “young and old, hail and frail all paid alike.”  It was largely founded on the pass the hat basis, and the “young and the hail saw more hats than the aged and the frail.  The assessment idea came into being and entrance requirements were set up to eliminate the aged and the frail.9
5. With the passing of time individual underwriters for profit learned that individual cases carry hazard and the safety of averages is obtained if they shared the risk.  Examples of selection requirements can be traced back to 1725, in a letter from the Corporation of London Insurance, which specified that every proposed insured was to be seen personally and careful equiry made as to state of health and manner of life.10

6. Scientific Life Assurance was born in 1762 when the Society for Equitable Assurances on lives and survivorship was formed in England with premium rates charged according to age.11

7. Medical underwriting was introduced in the early 19th century, when assurance companies appointed physicians to “judge the state of health entrants.”12

8. In the 1890’s one Dr Oscar Rodgers oriented and classified the various phases of insurability.13

(iv) The operation of Insurance and the concept of risk
9. Insurance is a plan of risk management that for a price offers the insured an opportunity to share the cost of possible economic loss through an insurer.  Insurance operates by spreading the risk of economic loss due to an unforeseen incident over a number of people so that the many people who could have the loss, but don’t, help to repay the loss of those few that do.14

10. The concept of “risk”, in relation to insurance, pertain to the person insured, the peril assured against and the chance of loss assured by the insurer.15

11. The assessment of risk involves various criteria, which are not independent of each other, being:-

- Randomness of the occurrence the cause of the loss;
- Maximum possible loss;
- Average loss amount upon occurrence;
- Average period of time between two loss occurrences;
- Insurance premium;
- Moral hazard;
- Public Policy;
- Legal restrictions
- Cover Limits16

12. Basic risk selection falls into four broad categories, being medical, financial, occupation and age.  To illustrate:-

- Medical history and physical condition are indicators of the probability of future problems, which may result in death, cause disability or give rise to medical expenses.

- Because medical problems are likely to increase as a person grows older, age is also an important consideration.

- The size and stability of a disability applicants’ earnings and his/her overall financial position are keys to the types of cover and coverage available.

- The likelihood of occupational injury inter alia determines premium rates on both disability and health benefits coverage.17

13. Equitable sharing is a prerequisite for the successful operation of insurance.  A person more likely than another to sustain a loss should make a larger contribution to the pool from which claims are paid, as should persons with a large potential loss.

(v)The Contract of Insurance
14. A contract of insurance is essentially one whereby one party (the “insurer”) promises to pay the other party (the “assured”) a sum of money or to provide a corresponding benefit upon the occurrence of one or more specified events, in which the assured has some interest, in return for a money consideration (the “premium”).18

15. In general insurers do not make binding offers to insure, but invite the public to apply for insurance, normally by way of proposal from which are designed to provide the insurer with such information of the proposed assured as it may require to properly assess its risk and the premium payable for its assumption of the risk.19

16. If the proposal is acceptable to the insurer, it will normally convey its acceptance by sending the assured a policy.

17. If the proposal is not acceptable to the insurer, in view of its underwriting principles, it will either reject the proposal or make a counter-offer to contract on equal terms.  In such event a contract of insurance only comes into effect once the proposed assured accepts the counter proposal.
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Malamulela Social Movement for the Unemployed
THE MALAMULELA SOCIAL MOVEMENT FOR THE UNEMPLOYED

THE PROMOTION OP EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL

Introduction
Malamulela Social Movement for the Unemployed is a legitimate voice of the unemployed. It is an A-political organisation which is national based. It was founded in Kathorus in 1996 and represents well above 250000 members throughout the country.

Malamulela and the Equality Bill
The organisation has continued to lobby for the removal of labour legislation that discourages an environment that will increase the demand for labour. This Bill will do exactly the same thing i.e. to scare away potential investors, both local and foreign investors. The Bill will further exacerbate poverty and unemployment because the Bill will be regarded as a punitive measure by business and will be painful to comply with. In this transaction the unemployed will be the victims of the very same Bill that seeks to protect them. We therefore do not support such a Bill whose main purpose is to require everyone to be equal. This is not possible.
Detailed comment on the Bill and its implications:

1. The Bill is too ambitious
It seeks to ensure that everybody becomes equal and that no one discriminates against anyone. We discriminate in our everyday lives in whatever we do. Is it unfair if a man discriminates against an unemployed girl from a poor family and chooses to many one who is from a well-off family? lt may be unfair but it is surely his right to do so. Should he be punished for this under the gender discrimination provision?

This Bill is a futile exercise. We believe that the government should be concentrating on creating an enabling environment for the market to deal with the inequalities. This was the logic of GEAR and we believe this is the correct option for government to follow. Government should not act out of emotions but should look at the economic consequences. The unemployed will not become less unemployed and the poor will not become less poor because of this Bill. Only the elite will benefit from the Bill. It is a legislative framework that encourages especially small business to hire more people that will suffice to deal with the problems of unemployment and inequalities.

2, The Bill and unemployment
As the unemployed we have come to understand very well what makes employers hesitate to employ more people. Businesses are very much afraid of the myriad of labour legislation which puts too much non-labour costs on them e.g. The Basic Conditions of Employment Act which requires all businesses big and small to comply with minimum conditions of employment. This in essence further excludes potential job-seekers from being absorbed in the labour market. Our fear is that the Equality Bill will further encourage the labour market to shrink and shed more jobs.

In light of such consequences the Bill does not address joblessness and access to employment opportunities. Despite what this Bill says we believe it will have further negative effects. When the Labour Bills were adopted we had high hopes and expectations that they would unleash massive job opportunities but instead the labour market shed more jobs than it created. This Bill will have the same adverse effects on employment creation and as unemployed people we would not support it.

3. Prohibition on Unfair Discrimination in Employment
The unemployed currently experience a myriad of unfair practices orchestrated by organised trade unions and big business. There have now of late been certain agreements signed ensuring that those union members who have been retrenched should be given priority when companies need to employ people e.g. in the mining sector. This is public knowledge. It is blatant unfair discrimination aimed at the unemployed which cannot be justified.

The Bill does not specify as to how it will deal with such an inequality and what shock-absorbers will be put in place to monitor this. There is a myriad of other shop-floor agreements which we can cite which are as unfair as the above example, whether intentional or unintentional. A Bill such as this one will be of no use to deal with real problems of racism in this country. Who wants to go to court to make a racial bigot employ them?

4,Conclusion
Malamulela would like to see the government concentrating on policies that will increase economic growth and demand for labour. This can only be achieved if government listens to the real concerns of the army of unemployed and poverty-stricken people. The unemployed cannot eat pieces of legislation. What they need is bread. This Bill will not put bread in their mouths.

Corley Mashego (Deputy President)	
Mohiolo Kgopane (General Secretary)
22 November 1999

National Association of Broadcasters
NATIONAL ASSOCIATION OF BROADCASTERS
THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL
	
INTRODUCTION
The National Association of Broadcasters (NAB) is a non-profit organisation formed to represent the interests of its members who are part of the broadcasting industry of South Africa.  With the advent of democracy in South Africa and the formation of the Independent Broadcasting Authority (IBA) with its mandate to open the airwaves, the formation of a body to represent the interests of the Broadcasting Industry became necessary.

The main object of the NAB is to foster and promote the development of aural and visual broadcasting in all its forms in South Africa as well as to serve as a forum for sharing information and discussion matters affecting the broadcasting industry.

Since Section 56(2) of the Independent Broadcasting Authority Act 1993 creates the possibility for an Association such as ours to set up its own industry based and independent disciplinary body, this Association set up the Broadcasting Complaints Commission of South Africa (BCCSA) in 1993.  The members of this Commission are appointed by an independent panel from persons nominated by the public.

In 1994 the Independent Broadcasting Authority recognised the BCCSA formally and according to Section 56(2) of the IBA Act, all broadcasters who subject themselves to the code of the Commission are subject to its jurisdiction and no longer subject to the jurisdiction of the Broadcasting Monitoring and Complaints Committee of the IBA. The Commission has jurisdiction over content and its Code sets standards as to news accuracy, balanced comment, protection of privacy, decency, the protection of religious feelings against offensive material, race relations and the right to reply.

Since 1993 the Commission, which is advertised widely by the 24 broadcasters under its jurisdiction, has dealt with more than 5000 complaints.  Some complaints are mediated, others are adjudicated upon by a Commissioner or by a Panel and other complaints are dealt with by way of an explanation or apology by the relevant broadcaster.

The sanctions of the Commission include the authority to direct that a correction be broadcast, to reprimand the broadcaster, to direct that an apology be broadcast and to impose a fine of R30 000.00.

The BCCSA has handed down judgements in more than 160 cases, the written reasons of which are regarded as public documents. The BCCSA also has its own website on www.bccsa.co.za.  Where complainants are illiterate, they are assisted by the Registrar, who records their complaints.

This NAB fully supports the Bill of Rights which includes the prevention or prohibition of unfair discrimination.  Equality and measures against discrimination, given the injustices of the past, lie at the core of our democracy, which is based on human dignity, equality and freedom.

We, however, also support the Constitutional freedom of the Broadcasting media and their duty to impart information or ideas freely.  We recognise  that even a democracy places some reasonable limits on these freedoms, but accentuate that these should, with respect, be the exception.

We accordingly submit that insofar as the Bill under discussion limits broadcasting freedom directly, those limits are not in accord with Section 36 of the Constitution.  Apart from statutory law and common law which address the issues raised in the relevant clauses, it is of special importance that the NAB has provided industry control which would, where necessary, address those issues in an effective manner. 

COMMENT ON CLAUSE 6 : PREVENTION AND GENERAL PROHIBITION OF UNFAIR DISCRIMINATION
3.1	Clause 6 provides as follows:

(1)	No person may unfairly discriminate directly or indirectly against any person. 

(2)	No person may:

(a)	disseminate or broadcast any information;
(b)	publish or display any advertisement or notice.

that indicates or could reasonably be understood to indicate an intention to unfairly discriminate.”

3.2	In principle we have no problem with sub-clause 6(1).  It lies at the core of our Constitution and is part of the open democracy built on equality, freedom and dignity. Serious consideration should, however be given to removing the unspecified grounds from the prohibited grounds. By not specifying the grounds, great uncertainty is created.

3.3	We propose that Clause 6(2) be deleted.  The Broadcasting Media have a duty to report factually correct material.  If that material deals with unfair discrimination it should be revealed the public.  In fact, it would be the duty of the Broadcasting Media to report on activities which “indicate or could reasonably be understood to indicate an intention to unfairly discriminate”.  Since material which is broadcast is open to subjective interpretation, many listeners or viewers could readily come to the conclusion that a specific broadcast was broadcast with the “intention to discriminate”.  This clause could  pave the way for frivolous complaints and in effect harrass a Broadcaster into uncalled for caution.
  
 3.4	We strongly believe that the Code of Conduct of the Broadcasting Complaints Commission of South Africa which has been approved by the IBA and is in any case in accord with the IBA Act, would take care of such complaints.  The Commission is readily accessible to the public.  The outcome of the decisions of the BCCSA are readily available and the benefit is that speedy redress can be obtained by correction in the broadcasting media itself.

3.5	The Code of the BCCSA provides that news must be accurate and balanced and will take care of any material which is broadcast with or without the intention to unfairly discriminate as provided for in Clause 6 of the Bill.  The BCCSA Code also provides for the right to reply under certain circumstances and also requires that comment must be balanced and fair.

3.6	It is proposed that Clause 6(2) be deleted since the offices of the Press Ombudsman, the BCCSA, the Advertising Standards Authority, the Broadcasting Monitoring and Complaints Committee of the IBA and the Films and Publications Board would take care of complaints in this regard.  Clause 6(2) is, accordingly, unnecessary in the light of these controls which already exist.

3.7	Insofar as Clause 14 also concerns advertisements, it is submitted that the matter would be addressed by the Advertising Standards Authority, the Code of which prohibits discrimination or exploitation on grounds of race, gender, ethnicity or religion. Once again there is speedy redress.

COMMENT ON CLAUSE 8 : PROPAGANDA AND IDEAS
4.1	Clause 8 of the Bill provides as follows:

“All forms of racial discrimination or racism, including the following are prohibited :

(a)	the dissemination of any propaganda or idea, suggesting the racial superiority or inferiority of any person or group of persons, including incitement to, or participation in, any form of racial violence;

(b)	…..;

(c)	…..;

(d)	…..;

(e)	the use of language which is recognised as being, and is intended in the circumstances to be, hurtful and abusive, including, amongst others, the use of words such as “kaffir”, “kaffer”, “kaffermeid”, “coolie”,“hotnot” and their variations.”  

	It is clear from judgements of the BCCSA that any propaganda or idea which is broadcast and which would advocate hatred based on race, ethnicity, gender or religion and that constitutes incitement to harm, would be found to be in contravention of the Broadcasting Code.  In this manner a broadcast in which the Holocaust was ridiculed was found as such to have been in contravention of the code.  Had the host to the programme not expressed her utter disgust at what had been said by the person who called in and told this joke, the broadcaster would have been found to have been in contravention of the Code.  Recently a broadcaster was found to have contravened the Code where material offensive to the religious convictions of the Jewish coomunity was broadcast.  A guest on a programme attacked the Jewish faith and this was not corrected in any fashion by the host of the programme.  The BCCSA directed that an apology be broadcast.   Any form of unfair discrimination would be dealt with under the requirement for balance and fairness in news and comment.  Incitement to violence would be dealt with under the BCCSA Code and the Common law.

4.2	Insofar as derogatory expressions referred to in Clause 8(e) are concerned, it is clear from judgments of the Broadcasting Complaints Commission that the gratuitous use of these words and similar words would be in contravention of the Code.  Where, for historical reasons, these words were kept intact, sufficient warning was given before the programme  - for example, the TV documentary which dealt with the life of Rhodes.

4.3	It is furthermore contended that the common law also addresses these derogatory words and that the BCCSA and Common law would cater sufficiently for these matters.

4.4	It is, accordingly, proposed that Clauses 8(a) and (e) be deleted.  

DEFENSES
5.1	It is submitted that insofar as Clause 43 provides that there may be no finding that discrimination had been reasonable and justifiable unless it is established that the person or group affected by discrimination cannot be accommodated without unjustifiable hardship to the Respondent, that this defense is unconstitutional. Section 9 prohibits unfair discrimination. If the discrimination is proved to be fair by the Respondent, the absence of  hardship for the Respondent is irrelevant.

5.2	It is accordingly submitted that subclauses (3) and (4) of Clause 43 be deleted.    
ONUS OF PROOF
6.1	It is submitted that the onus of proof as set out in Clause 45(1) and (2) is not constitutional.  It is clear from judgements of the Constitutional Court that the complainant would have to prove differentiation on one of the specified grounds.  It is also clear that when the differentiation is based on grounds which are not specified in the Constitution, the onus becomes much heavier on the complainant.  It is, accordingly, submitted that Clause 45 be amended in such a fashion that there is a clear differentiation between specified grounds and unspecified grounds.  Insofar as Clause 45(2) provides that the complainant must prove certain additional facts, we support this addition. 

SANCTIONS
Insofar as Clause 48(2)(d) provides for damages, it is submitted that the light onus which rests on the complainant as well as the informal procedure which is projected, are not geared for an award of damages. The damages which would go to an organisation is punitive and should not be part of an Act such as the present. Persons who claim damages, should approach the ordinary courts.

EQUALITY 
We note the intention of the Bill to train presiding offices and to provide for informal procedures, but we are nevertheless concerned that the procedures may be time consuming.  If a complaint is made at magistrate level there could be an appeal to the High Court.  The costs of such a case could be quite onerous.   It is submitted that there should be some form of a sifting procedure so that frivolous and vexatious complaints would not reach the Courts.  Possibly, the functions of the assistants could be widened so as to include  a sifting of complaints into viable complaints and frivolous complaints.

SUMMARY
We accordingly submit as follows:

9.1	That the Code of the Broadcasting Complaints Commission and of the Broadcasting Monitoring and Complaints Committee would take care of the issues mentioned in Clauses 6(2) and 8(a) and (e).

9.2	Insofar as advertisements are concerned, we submit that the Advertising Standards Authority of South Africa would be in a position to deal with complaints under Clauses 6(2)(b) and 14(a).

9.3	That the requirement that the defendant must prove that there was not unjustifiable hardship, is unconstitutional and in conflict with the concept that discrimination was fair under the circumstances.

9.4	That the ordinary Courts be approached for claims for damages.

9.5	That an Assistant, as appointed in terms of the Act, be authorised to reject frivolous complaints.

We have also had the privilege of reading the  Comments by the Freedom of Commercial Trust, of which the NAB is a member, and we support the commentary.
_______________________________________
Lydia Jordaan
Executive Director : National Association of Broadcasters
16 November 1999

National Association of Democratic Lawyers (NADEL)
National Association of Democratic Lawyers
Promotion of Equality and Prohibition of Unfair Discrimination Bill

Introduction
We would like to begin by emphasising the fundamental importance of this Bill for establishing substantive equality in our country and thereby overcoming the legacy of Apartheid. This Bill rightly seeks to instil the values of equality, social justice and human dignity. Thus it will uphold the basic tenets and principles of our constitution and democracy and give effect to the constitutional right to equality set out in Section 9 of our constitution. 

The National Association of Democratic Lawyers (NADEL) welcomes the initiative of the bill and supports its aims. We believe that the bill must cover three basic areas effectively in order to meet these aims:
-The definition of 'unfair discrimination' must be clear, legally coherent and practical. This includes the definition of 'prohibited grounds'.
-The enforcement mechanism must be effective, accessible, expedient and affordable
-The provisions to promote equality in chapter 5 must be achievable and measurable.
These areas together with thorough and expedient implementation can provide a legal framework that assists the struggle against discrimination and the development of substantive equality for all.

NADEL appreciates the difficulties of formulating adequate legislation to address thoroughly with the discrimination that plagues our society and to promote substantive equality. Thus we submit these comments and proposals in the spirit making a constructive contribution.

General Framework and Language
1. This legislation in particular requires finding a comfortable balance. The aims of outlawing discrimination must be balanced with positive duties to promote equality; for it is only both elements that can effect the desired changes in our society. Yet due consideration has to be given to the problem of over-legislation; we must acknowledge that we cannot legislate people’s conduct. We can only provide a legal framework in which people can lawfully and fairly conduct themselves. Thus, this legislation must at best provide a suitable framework.
2. Currently the framework of the bill contains a general prohibition and defence, as well as particular sector provisions. We submit that the sectoral approach is cumbersome and limits the ability to achieve the bill’s aims. There are two considerations here. The bill must be comprehensive and consistent in application to the various cases that may arise. On the other hand, the bill needs to address the specific forms of discrimination that may occur in different contexts and those individual and systemic forms that we carry with us from our past. We believe the balance lies in creating a broad framework that can apply in particular instances and develop with changes in our society.
3. Equality is a recurrent theme in our constitution and section 9 of the Bill of Rights provides for the enactment of this legislation. As stated above this is a significant piece of legislation - it seeks to outlaw discrimination and promote equality. In doing so it becomes an important tool for transforming and reconstructing our society. As an educative tool the bill needs to be simple and understandable.
4. We submit that the language of the bill is confusing and complex. We are committed to the use of plain language in legislation. In particular, a bill of this nature and importance must be drafted in plain language and made accessible to the people.

Definition of Unfair Discrimination
4. In its current form the bill contains several definitions of discrimination:
Disability discrimination - clause 1(vi)
Pregnancy discrimination - clause 1(xiv)
Unfair discrimination - clause 1(xxvi)
Racial discrimination - clause 7(1) a
Gender discrimination - clause 10
Unfair discrimination - clause 13(ii)

5. NADEL submits that the various definitions of discrimination in the bill make the bill unclear, unworkable and limit its ability to achieve its aims. This will result in multiple and inconsistent interpretations as to what definition to apply to a particular case. The use of different concepts and tests will prevent the development of a coherent jurisprudence. The failure to recognise the reality that discrimination is often based on a combination of different grounds will make it difficult to prove cases that do not fall easily within one definition.

6. THUS, we propose that the bill contain a single comprehensive definition of discrimination. This definition must be wide enough to apply in different contexts and to different grounds of discrimination. It should also be wide enough to apply to the many forms of unfair discrimination that can occur. This definition must take cognisance of the following factors:
- Discrimination can occur directly or indirectly
- Discrimination can occur systematically and structurally
- Discrimination can occur as a result of a combination of grounds
- Discrimination can occur as a result of association, related characteristics and stereotypes
- Discrimination can occur as a result of a failure to accommodate diverse needs and attributes
- Discrimination can occur as a result of a failure to take reasonable steps to prevent or end discrimination
- Harassment - racial, sexual and other forms - constitute discrimination
7. The above proposal refers to 'discrimination' as opposed to the concept of 'unfair discrimination' used in our constitution. The Constitutional Court established a three-stage test for determining unfair discrimination in the case of Harksen v Lane:
i) Establish discrimination - impairment of human dignity or adverse effect?
ii) Establish unfair discrimination
iii) Establish whether discrimination is justifiable - impact of discrimination

We believe that this test should be used in defending a case lodged in terms of this bill. Inter alia, because it will prevent a rigid definition of unfair discrimination which can limit the development of relevant jurisprudence as the societal context changes. The advantages of this approach will be discussed further below (see clause 11 and clause)	
8. Further the defence provisions in the bill apply to cases of harassment, sexual harassment and racial harassment. It is our belief that harassment can never be fair, justifiable or reasonable. Thus the existing defence cannot apply to such cases. Yet experience in the United States has shown that there is a need for a defence in cases of vicarious liability. Such a defence has the added benefit of encouraging institutions and organisations to be proactive in preventing harassment. THUS, we propose an additional clause that provides for a respondent to defend a case of vicarious liability in a harassment case by showing that they took reasonable measures to prevent harassment.

Prohibited Grounds
9. The existing definition of 'unfair discrimination' refers to the concept of 'prohibited grounds'. NADEL notes with concern the definition of 'prohibited ground contained in clause 1(xvii). There are two main problems with the definition. 
10. Firstly, the phrase "or any other recognised ground" raises a legal and practical problem. The wide scope of this phrase creates the potential for forms of differentiation to be established as prohibited grounds. The definition gives no indication of how an unlisted ground becomes recognised as a prohibited ground. The direct result of this will be difficulty and uncertainty in establishing new grounds of unfair discrimination.
11. It is widely recognised that Constitutional Court jurisprudence on the matter has already been developed based on the impairment of human dignity. As stated above, using the concept of 'discrimination' would facilitate the development of this jurisprudence.  It would result in an applicant under the act having only to establish a prima facie case of discrimination. The respondent would have to establish the fairness of the discrimination. If the discrimination is determined to be unfair and it is based on an unlisted ground, it would pave the way for the ground to be recognised as prohibited.
12. NADEL notes with concern the exclusion of particular grounds that existed in previous drafts of the bill: the ground of HIV/AIDS status, nationality, socio-economic status and family status and responsibility. We submit that these grounds need to be listed explicitly in the bill. The constitution implicitly recognises that other grounds of unfair discrimination will be identified with time and subsequent legislation has already recognised new grounds. In comprehensive legislation of this kind, it is desirable to expressly include grounds that have already been recognised.

HIV/AIDS status
13. South Africa has one of the fastest growing HIV infection rates in the world. Along with frightening statistics, our society has been faced with growing incidence of discrimination due to HIV/AIDS status. This is illustrated most clearly in reports of violence against people who declare their HIV/AIDS status and the intolerance this reflects in our society.
14. Further, the Employment Equity Act passed in 1998 explicitly recognises 'HIV status' as a prohibited ground in clause 6. This is in recognition of the impact of HIV/AIDS on our society and the reality that unfair discrimination does occur on the basis of this ground.

Nationality
15. Discrimination on the basis of nationality is rife in our society. The South African Human Rights Commission receives a significant number of complaints based on the ground of nationality. They have dealt with cases that range from the denial of access to education to unjust administrative action by the state based on nationality. Our media reports on the phenomenon of xenophobia and growing intolerance that manifests in violence against refugees, asylum seekers and other non-nationals.
16. On the other hand, South Africa has legally recognised the rights of non-nationals.  The Equality clause of our constitution applies to "everyone" (s9 (1)) and it prohibits unfair discrimination against "anyone" in section 9(4). The Refugee Act of 1998 states in section 27(2):
"A refugee ... enjoys full legal protection, which includes the rights set out in Chapter 2 of the Constitution...".
This would include the right to equality in section 9 of Chapter 2. Finally, South Africa has ratified the International Covenant of Civil and Political Rights, which specifically includes national origin as a prohibited ground of discrimination in article 20.

Socio-economic status
17. One of the greatest issues we face in reconstructing our society is the reintegration of marginalised and disadvantaged members of our society. The disadvantage is a result of a combination of factors: unemployment, lack of access to resources and level of education. These factors in combination - socio-economic status- apply most often to those who are impoverished and those who live in rural areas.
18. Discrimination based on socio-economic status is often unrecognised, yet various examples are raised on a daily basis. This Parliament's Finance Committee recently examined the lack of access to credit and to banking services. The phenomenon of 'red-lining' has also been raised as a form of unfair discrimination. These examples demonstrate that unfair discrimination impacts on the "full and equal enjoyment of all rights and freedoms" (section 9(2) Constitution) in particular the right to human dignity.
19. The inclusion of this right will be consistent with the Bill of Rights in its recognition of social and economic rights. Constitutional Court judge Chaskalson in the case of Soobramoney v Minister of Health referred to these rights as a reflection of the commitment to transform the conditions of poverty and inequality that exist in our country. This commitment must be translated into a legal protection and prohibition of any form of discrimination that impairs access to these rights.
20. Further, South Africa has ratified a number of international instruments that recognise socio-economic status as a prohibited ground. Both the International Covenant on Civil and Political Rights [art 2(1)] and the International Covenant on Economic, Social and Cultural Rights [art 2(2)] list "national or social origin, property, birth and other status" as a prohibited ground. An interpretation of this provision states:
"The distinguishing qualities of birth, property and social origin elate to the prohibition of discrimination on the basis of status or class. No person may be privileged or disadvantaged in the enjoyment of Covenant rights simply because they, e.g. are members of the nobility or working class." (Manfred Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary 1993)

Family status and responsibility
21. Unfair discrimination on the basis of family responsibility arises most often in the case of caregivers in the family suffering inequality because of their responsibilities. The most common examples are found in the employment sector where caregivers face hardship and disadvantage because of a failure to recognise their responsibility. Yet similar discrimination occurs in other sectors. An example is membership of an association or club being limited because meeting time conflict with care-giving responsibilities. A further example is access to facilities and entertainment, there exist many instances of restaurants, libraries or accommodation having explicit restrictions against young children. Family responsibility is explicitly recognised as a prohibited ground in the Employment Equity Act. 
22. Unfair Discrimination on the basis of family status, on the other hand, arises out of other family relationships and the associations or stereotypes ascribed to them. An illustrative example is a 1998 complaint raised with the Commission of Gender Equality. In this case female-headed households were refused access to housing. 
23. Although both grounds are only beginning to gain recognition now, there is legislative precedent for them in other jurisdictions. The Canadian anti-discrimination legislation recognises 'family status' as a prohibited ground, while the Australian Sex Discrimination Act explicitly lists 'family responsibility' as a prohibited ground.
24. We are living with particular and disturbing forms of unfair discrimination based on all the above grounds. In seeking to address the legacies of the past we have to recognise the particular forms of discrimination that the most marginalised groups of our society suffer.
25. THUS NADEL proposes that clause (xvii) of the bill be amended as follows:
' Prohibited grounds' means one or more of the following grounds: 
Race, gender, sex, pregnancy, marital status, ethnic or social origin, 
Colour, sexual orientation, age, disability, religion, conscience, belief, 
Culture, language, birth, HIV/AIDS status, nationality, socio-economic status and family responsibility and status..."

Provisions on Racism, Racial Discrimination and Gender Discrimination
26. We support the Bill’s special recognition of race and gender as forms of discrimination that require specific measures. The bill correctly refers to the both race and gender discrimination as the more endemic result of Apartheid.
27. However, we believe that disability discrimination similarly requires separate treatment. THUS we propose that similar interpretive guidelines be developed on disability. Further that measures for promotion and prevention be drafted and added Chapter 5. The development of examples and positive measures should be developed in consultation with representatives of disabled people.
28. As stated above, NADEL believes that the bill requires one coherent definition of discrimination. THUS we propose the deletion of the definitions found in parts A and B of Chapter 2.
29. The bill also contains provisions prohibiting gender discrimination, racism and racial discrimination. However, the prohibitions in particular raise an interpretive problem. Their relation to the general prohibition is unclear.
30. THUS we propose that the provisions on prohibitions in parts A and B be set out in interpretive guidelines as a schedule to the bill.
31. The measures to prevent and promote in parts A and B must be moved to Chapter 5 of the Bill.

General Defence
32. As stated above the Constitutional Court has developed a three-stage test for discrimination. The current provisions in the bill do not comply with test. Firstly, there is the significant omission of a defence to an action brought under this act - the simple argument that the discrimination is fair. 
33. Further, the provisions provide that a case of unfair discrimination can be defended by proving that the discrimination is 'reasonable and justifiable'. Yet inherent in the concept of 'unfair' is the idea that the discrimination is unjust. This creates the confusing situation where discrimination that is unjust is defended as justifiable.
34. We submit that the use of the concept of 'fairness' in conjunction with the test established by the Constitutional Court would make the bill easier to understand and use. THUS we propose that the provisions in section 43(1) and (2) be brought in line with the Constitutional test and the language and concepts it uses.

Burden of Proof
35. Similarly, the concept of 'fairness' must be incorporated into clause 45. This will result in a complainant proving a prima facie case of discrimination and then the burden of proof shifting to the respondent.
36. NADEL supports the innovation of shifting the burden of proof to the respondent. This will alleviate the difficulties of proving indirect discrimination.

Enforcement Mechanism
37. We believe that the success of this bill rests on the development of en effective enforcement mechanism and its implementation. An effective enforcement mechanism is one that can address the many forms of discrimination adequately and one that can provide redress for any victim regardless of their circumstances. 
38. Nonetheless we are aware of the time and resource constraints that will limit expeditious implementation of the bill’s current enforcement mechanism. The courts currently have large case backlogs and lack the capacity to handle the extra load of equality-based litigation. It must be acknowledged that judicial officers do not have the relevant experience, understanding nor orientation to handle discrimination and equality litigation justly. The lack of commitment to human rights and equality has been demonstrated by the spate of recent rulings in rape cases that take no cognisance of the right to gender equality.
39. In this context it will take time to select suitable presiding officers for equality courts, and to provide them with relevant training and trained staff. It is our belief that some interim measures must be established to facilitate cases brought under this bill.
40. The Human Rights Commission (SAHRC) and the Commission for Gender Equality (CGE) have a complaints-handling function that has handled the majority of discrimination cases up to now. They have a developed expertise and experience in handling discrimination cases that is invaluable. Nonetheless they do not have resources to handle the spate of complaints that will arise once the bill is enacted.
41. We submit that until the equality courts are effectively implemented, the SAHRC and CGE be designated fora of first instance. There must be provision for a fast-tracked access to the High Court of cases not resolved within the Commissions, or cases that require litigation.
42. Further, we submit that there must be provision made to develop the capacity of the complaint-handling units within each Commission. This would include sufficient financial allocations from the Department of Justice and the possible secondment of staff. The resource requirements of the Commissions, resulting from this function in terms of this bill, must be assessed and addressed within one month of enactment. The responsibility for setting up this interim measure lies with the Minister of Justice and the Commissions.
43. Nonetheless, it is our belief that equality-based litigation under this bill must be mainstreamed to have the broadest and speediest impact. Thus the necessary steps to implement the equality courts must be taken within a set time frame. To this end we have outlined below proposals to the bill that can ensure this process.

Equality Court
44. The guiding principles of the bill set out clearly in section 4(4) " dispute resolution must be expeditious, affordable and participative, and where appropriate, informal." This provision takes cognisance of the nature of discrimination disputes and the South African context where many victims of discrimination would not have access to formalistic and expensive dispute resolution mechanisms.
45. The provisions for the equality court in Chapter 4 however do not carry the spirit of the above principle. Clause 47(5) sets out that the provisions of the Magistrates' Courts Act, the Supreme Court Act and the Rules Board for Courts of Law Act will apply to the equality courts. The procedures in these acts are formalistic and time consuming. The bill recognises this fact and allows the minister to set more suitable procedures by regulation in clause 52(1) b and c.
46. We feel strongly that a suitable and fair dispute resolution mechanism is necessary to make the bill workable. Such a mechanism will ensure that the right to equality can be protected and that such protection will be available for all. Therefore the decision to develop a suitable mechanism must be established within the bill, it cannot be left solely to the Minister's discretion.
47. Thus in line with the guiding principle quoted above the Minister must make the relevant regulations. In particular the regulations referred to in clause 52(1)b, c and k, which regulate the procedures and rules of the equality court. Together with the implementation of clause 53(4) and (5), regulations will ensure an enforcement mechanism is established and functioning.
48. We submit that these regulations must be developed in a consultative manner and tabled in parliament. Further the rules and procedures developed should:
- Emphasise an inquisitorial and informal approach.
- Have flexible rules of procedure.
- Limit pre-trial procedure and discourage delays and postponements.
49. Similarly, the regulations to regulate issue pertaining to assessors and equality court assistants must be developed in a consultative manner and tabled in parliament. 
50. THUS, NADEL proposes that clause 52 be amended as following:
(1) The Minister must, within six months of the enactment of this act and in consultation with the Human Rights Commission, the Commission for Gender Equality and other relevant role-players, make regulations relating to.... 

This provision will apply to clause 52(1) a to k. Clause 52(1) l to n can be combined into another general clause numbered 52(2).
In terms of clause 53(4) we propose the insertion:
(4) The Minister, must within six months of the enactment of this act, and ...
51. We are aware of the resource constraints that the Ministry of Justice functions under. Therefore we support the initiative to progressively establish equality courts across the country in clause 53(3). Nonetheless, we submit that the distributions of equality courts must be equitable amongst provinces and between rural and urban areas.
52. THUS NADEL proposes the following additions to clause 47:
(1) c the minister must appoint a presiding officer of the equality court for two regions in each province within six months of the enactment of this act.	
We further propose the following amendment to clause 47(3)a:
Subject to the laws governing the public service, the Director-General of the Department must, for every equality court, appoint one or more officers in the department, or must appoint...

Quantum Jurisdiction
53. The bill provides for cases to be brought in both the magistrates and the high courts. This is due to the different jurisdiction of each court, in particular in terms of awarding financial remedies. We submit that the guiding principle of accessibility makes the magistrate court the most suitable forum. Applicants should not hampered in seeking redress by having to go to the high court, which is more expensive, time-consuming and possibly distant in terms of physical access. Thus we propose that magistrate courts be allowed to make rewards in access of normal jurisdiction in terms of this bill. A high court judge in chambers must confirm such rewards.                                                                  
Referrals
54. Clause 46(1) b provides that the minister must develop guidelines on what matters are appropriate for referral to other dispute resolution forums. These guidelines are necessary for the effective functioning of the court. We submit that these guidelines must be formulated within six months of the enactment of the bill.
55. THUS NADEL proposes the following insertion to clause 46(1) b:
“In order to facilitate the channeling of appropriate matters to the courts for adjudication in terms of this Act, the Minister must, within six months of the enactment of this Act, and after consultation with the relevant role-players, issue and distribute guidelines to all State Departments and courts on the operation of this Act, setting out the categories of matters which could be dealt with more appropriately in other dispute resolution forums.”
56. The bill laudably makes provisions for the referral of disputes to a more appropriate forum in clause 46(1)a. This takes consideration of the fact that some disputes can be better negotiated between parties and the wide variety of disputes that may arise. 
57. However, in order to maximise the benefits of such a referral, it will have to occur as early as possible in the trial process. The consequences would be traumatic for the parties, time-consuming and a waste of resources if such referrals occurred anytime during the process. Thus we propose that a mandatory, early pre-trial conference be held with the presiding officer. This conference should be held within four weeks of the closing of pleadings, to determine whether a case is appropriate for referral. 
58. THUS NADEL proposes the following addition to clause 48:
(6) For the purposes of this act the clerk of a magistrate's court must convene a mandatory pre-trial conference within four weeks of the closing of pleadings. At said conference the presiding officer must decide the appropriateness of the case for referral to another dispute resolution forum and any other matters concerning the management of the case.
[Clause 48(5) accordingly becomes clause 48(7).]
This provision will entail an amendment of clause 46(1)a which can be achieved deleting the phrase "at any stage during an inquiry" from the first line.

Enforcement of Rights
59. Further, the NADEL feels that the Magistrates court must be adequately empowered to enforce this bill. The bill provides for the SAHRC to have locus standi in discrimination cases in clause 46(2). It is unclear why other constitutional institutions have not been included in this provision. The omission of the Commission for Gender Equality is particularly puzzling, as the Commission has a constitutional mandate to promote and protect gender equality.
60. We submit that clause 46(2) must extend locus standi to all constitutional institutions a defined by the bill.
61. Further we propose that the powers and functions granted to the SAHRC in clause 15, 51 and 54 also be granted to the CGE. To this extent we endorse the submission made by the CGE and agree that the two Commissions should share custodianship of this bill.

Amicus Curiae
62. We submit that South Africa has a wealth of non-profit and non-governmental organisations that are well placed to assist applicants under this bill and to advise the courts. Thus we propose that the bill provide for the admission of amicus briefs to legal proceeding in terms of this act. 
63. THUS NADEL proposes the following addition to clause 48:
(5) For the purposes of this act, a presiding officer of the equality court is empowered to accept and consider the tabling of amicus briefs where appropriate.

Sectors
64. As stated above, it is our belief that the sectoral approach taken by the bill has limited value. The sector provisions found in Chapter 2 parts C to L draw attention to specific forms of discrimination that occur in particular ways in specific sectors. They can play an important role as an interpreting tool for the courts and an educative tool for society.
65. However, we believe that the provisions in their current form pose several problems. We do not believe that the provisions thoroughly reflect the nuanced forms of discrimination in different sector. Further, some provisions are inconsistent with existing legislation in particular sectors. The sectors introduce different definitions, defences and tests making the bill confusing. In particular the problem arises as to how sector provisions relate to the general prohibition of unfair discrimination.
66. We believe that these problems override the value of having sectors in the bill. The need for an educative and interpretive tool can be accommodated through a different provision. We propose that the bill should include provisions for the development of sector-specific guidelines, in a consultative manner and within a specific time frame. These guidelines should a be mandatory interpretive tools for the courts. 
67. THUS NADEL proposes the deletion of definition and prohibition provisions in Parts C to L of Chapter 2. We propose the following alternative provisions:
(a) The Minister may issue guidelines to the interpretation of this Act by way of schedules to the Act, setting out the extent to which and the manner in which any provisions of this Act apply in a sector.
(b) The guidelines referred to in section (a) must be developed in consultation with the South African Human Rights Commission, the Commission for Gender Equality and any other relevant role-players. 
(c) The Ministers responsible for education, health, land matters, pensions, finance, trade and industry, sport and labour must, in conjunction with other relevant Ministers, develop guidelines as set out in section a and b, within 12 months of the enactment of this Act.
Further, we propose the following addition to clause 3(1):
(d) any guidelines issued in terms of this act

Promotion of Equality
68. NADEL applauds the inclusion of provisions placing a positive duty on the state to promote equality. The achievement of substantive equality cannot be solely achieved by a defensive mechanism and positive measures are required to undo existing forms of unfair discrimination.
69. As stated above, we believe that the sector provisions limit the value of the bill in their current form. However, they contain valuable positive measures that must be retained in the bill. 
70. THUS NADEL proposes that the following clauses be incorporated into Chapter 5 under clause 51(4): Clause 15 clause 18, clause 21, clause 24, clause 27, clause 30, clause 33, clause 36, clause 39 and clause 42.
71. We believe that the promotion of equality is not the sole responsibility of the state. In particular private institutions can play a contributing role, by reviewing their policies and procedures. They can also take the initiative in developing equity plans. We submit that the bill requires a provision that acknowledges this and mandates the South African Human Rights Commission and Commission for Gender Equality to assist in these endeavours and keep a register of equity plans.
72. We also believe that  there are many instances of positive measures that can apply across the board to the state and juristic persons. An example is ensuring access for disabled persons to buildings. Similarly measures for reasonable accommodation can apply across this spectrum; for example providing assistance to people who are illiterate or have poor literacy.
73. We submit that through a consultative process these measures can be identified. Thus we propose that provision be made for development of codes setting out examples of reasonable accommodation and positive measures that can be taken to promote equality. These codes can also be attached as schedules and used a interpretive and educative tools.
74. THUS NADEL proposes the following addition to clause 51:
(5) The Minister must issue codes, by way of schedule to the Act, setting out examples of measures that can be taken to promote equality and to make reasonable accommodation.
75. The jurisprudence that will emerge from these equality courts can play a crucial role in educating society. Rulings will identify what particular forms of unfair discrimination are prohibited and what positive measures can be taken to develop substantive equality. Thus we propose that for an interim period all decisions of the equality court be published. Thereafter a selection can be published.

Endorsements
76. NADEL is a member of the Equality Alliance. We support the submission that has been developed by the Alliance.
77. NADEL is represented on the Gender Monitoring and Advocacy Collective convened by the Commission for Gender Equality. We support the submission developed by GMAC.
78. NADEL supports the submission developed by the Community Law Centre - Gender Project. In particular, we wish to emphasise our support for the sections dealing with the employment sector.

Conclusion
NADEL wishes to reiterate the fundamental importance of this legislation and our commitment to its aim, objectives and principles. We are committed to strive for the promulgation of this act by the constitutional deadline.
 
Drafted by Rikky Minyuku
Project Monitor: NADEL Human Rights Research and Advocacy Project

National Coalition for Gay and Lesbian Equality
PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL

PARLIAMENTARY HEARINGS - 22 TO 26 NOVEMBER 1999

SUBMISSION BY THE NATIONAL COALITION FOR GAY AND LESBIAN EQUALITY 

INTRODUCTION 
1.  	The National Coalition for Gay and Lesbian Equality ("the NCGLE or the 
Coalition") is a voluntary association of more than 74 lesbian, gay, bisexual 
and transgender organisations in South Africa. The NCGLE was formed in 
December 1994.

2.  	The Coalition is mandated to work for legal and social equality for its 
members.  Its work includes lobbying for law reform, general lobbying, 	litigation, advocacy, employment 	equity, leadership training and
 	development.  

3. 	Major policy interventions have been successfully undertaken by the 
 	Coalition notably on the issues of employment; the Defence Force policy;
 	the South African Police Service policy; decriminalisation of  same-sex
 	conduct and welfare policy.

4. 	The Coalition lobbied successfully for the retention of sexual orientation as 
one of the grounds of non-discrimination in the Constitution and other 
legislative programmes.

5.  	The Coalition is a founding member of the Equality Alliance and we have 
contributed to the co-ordination its activities.

PURPOSE OF SUBMISSION
6.  	This submission is aimed at ensuring that parliament takes cognisance 
 	of lesbian and gay equality in finalising the Promotion of Equality and 
Prevention of Unfair Discrimination Bill ("the Bill"). 
	
7. 	The NCGLE welcomes and supports the Bill as a timely intervention in 
 	the development and implementation of appropriate legislation to promote 
substantive equality and eliminate unfair discrimination in society. The 
NCGLE fully endorses and supports the purpose and application of the Bill. The NCGLE acknowledges the legacy of discrimination against black people, women, disabled people, poor people, people living with disabilities and non-South African nationals. 

8.  	Regrettably, the Bill has been dismissed and unfairly criticised by sectors  	of  South African society.  This is against a range of independent civil  	society bodies representing diverse political opinions who support the Bill 
 	because it is necessary to eradicate unfair discrimination and social 
 	inequality. The National Coalition for Gay and Lesbian Equality supports 
the Bill as a fair, just, democratic Bill and as an appropriate response to the effects of  disabling, racist and sexist policies of the past.  The Coalition calls on all political parties in parliament and society as a whole to support the bill above their party political or sectional interests.

9. 	Even though the Constitution promises equality, justice and dignity for all, many lesbian and gay South Africans are still subject to harassment, prejudice, hate crimes and unfair discrimination.  Therefore, through this submission the Coalition requests parliament to review the Bill with a view to the complete elimination of unfair discrimination in against lesbian and gay employees in particular.  In particular we argue for the inclusion of family status and responsibility in the list of prohibited grounds. 

10. 	In addition to the above aims, the Gay and Lesbian Coalition requests Parliament to seriously consider all the issues raised in the submissions of the Equality Alliance and its members – in particular those submissions calling for the inclusion of nationality, HIV/AIDS status and socio-economic status in the list of prohibited grounds. In this instance we refer specifically to the submissions of the AIDS Law Project. 

UNFAIR DISCRIMINATION EXPERIENCED BY LESBIAN AND GAY EMPLOYEES 
Langemaat v Minister of Safety and Security and Others

11. 	The decision by the Pretoria High Court which declared the regulations and rules which define "dependant" in the SAPS medical aid (PolMed) as violating the provisions of the Constitution indicates that there is an urgent need for all employers and benefit providers to revisit the definitions of terms such as "family", "dependant" and "household" (also see other relevant terms listed in paragraph 12 below). In the challenged rules, "dependant" was defined as "the legal spouse or widow or widower or a dependant child".  The rules were challenged as unfair discrimination on the grounds of sexual orientation and marital status. (Unreported judgment – Case No. 19077/97)
	
LEGAL CLARITY
12. 	Unfair discrimination on the grounds of sexual orientation and marital  	status is prohibited and unlawful. There is little doubt that the laws, rules and regulations inherited from the previous legal order are in conflict with the Constitution and labour laws of South Africa.   Without dwelling at length on the extent of this conflict, there is some merit in briefly outlining the difficulties which the NCGLE has with some of the definition used in laws, rules, regulations, practices and policies governing the provision of  benefits in South Africa.   This may assist employers and benefit providers in re-aligning their benefits, rules and regulations to include lesbian and gay employees and their partners in an equitable manner. 

Definitions and terms used in discriminatory provisions
13. 	The rules and regulations of many employers and benefit providers include terms and definitions which have been used to define domestic relations and  benefit beneficiaries.  These terms include single, married, dependant, marital status, husband, wife, spouse, family, divorced, divorcee, widow, widower and household. 

14. 	For example the term "spouse"  is generally defined as "the  legally married husband or wife of a member".
	
15.  	The current definitions and terms referred to in paragraph 13 are problematic because they discriminate on grounds of sexual orientation and marital status.  They exclude and fail to acknowledge gay and lesbian partners.  Lesbian and gay people are not allowed to get  married. Further, many heterosexual and same-sex couples who do not get married but cohabit are also unfairly excluded from benefits.
	
UNFAIR DENIAL OF BENEFITS
16. 	As a result of the use of these definitions and terms, partners of lesbian and gay employees, or any dependent child of such partner, are  unfairly excluded from a range of employment benefits. 
	
17. 	Denial of these benefits constitutes flagrant violations of the spirit, letter and purport of the Constitution, the Labour Relations Act and  the Employment Equity Act. Benefits comprise substantial portion of income and savings of many South Africans. The denial of these benefits to members who are in gay or lesbian partnerships or other long term partnerships outside of conventional marriage means that they receive substantially less benefits than do their heterosexual married colleagues. 

18. 	The denial of these benefits is due to the non-recognition of many non-conventional family forms existing in South Africa. These include women-headed households, religious and customary marriages and  	families. The non-recognition of these family forms has undermined many South African families. The denial of these benefits is a major contributing factor to social and economic instability of many families in South Africa. 
	
HOW TO GIVE EFFECT TO THE LEGAL OBLIGATIONS PROHIBITING UNFAIR DISCRIMINATION ON THE GROUNDS OF SEXUAL ORIENTATION AND MARITAL STATUS
19. 	Domestic relations law (generally known as family law) has failed to keep pace with changing social realities.  The failure to recognise and support relationships other than conventional marriage has created substantial uncertainty regarding the rights and obligations of individuals in non-conventional relationships.  The exclusion of lesbian and gays from marriage and the absence of legally recognised alternatives to conventional marriage has left many couples unable to define their relationships as they choose and has led to unfair treatment.  
	
20. 	A number of recent statutory provisions, documents issued by government departments and judicial decisions demonstrate that within the legislative, executive and judicial arms of government, there is an acknowledgment of concepts of "partner", "spouse" and "family" need to become more inclusive.  For instance: Section 35 (2)(f) of the Constitution provides that:

 	"Every person who is detained, including every sentenced  prisoner, shall have the right ... to communicate with, and to be visited by, his or her spouse or partner, next-of-kin…"
	
21. 	The Department of Welfare's White Paper defines "family"  as follows:
 	"Individuals who either by contract or agreement choose to live together intimately and function as a unit in a  social and  economic system.   The family is the primary social unit which ideally provides care, nurturing and socialisation for its members.  It seeks to provide them with physical, economic, emotional, social, cultural and spiritual security." (Government Gazette No. 16943 2 February 1996);
	
22. 	In the recent decision of the Constitutional Court in the Fraser case, Justice Mahomed  stated that "family law" could no longer be based on "simplistic" distinctions between married and unmarried people because "in modern society stable relationships between unmarried parents are no longer exceptional." (Fraser v Children's Court of Pretoria North and Others 1997 (2) SA 261 at 272E-G)
	
23. 	The Basic Conditions of Employment Act (75 of 1997) provides or family responsibility leave in the event of the death of a "spouse or life partner".  This definition avoids discrimination on the basis of sexual orientation or marital status.
	
24. 	Thus, a clear trend is being established in public policy and law to eliminate bias in support of  Eurocentric nuclear and Judeo-Christian definitions of family  and towards a recognition of diverse religious, cultural, social and sexual orientation determinations of family life, or spouse.

PROPOSED INCLUSION OF FAMILY STATUS AND RESPONSIBILITY 
25. 	For women in general, one of the main causes leading to sex discrimination relates to child care and domestic responsibility.  Discrimination based on family responsibility arises when care givers in a family who care for children or dependent family members suffer discrimination because of these responsibilities. 

26. 	Further, Lesbian and Gay people who have families are often discriminated against in their pursuit to care for their families.  Often, society does not recognise their families and do not accord them family status.  Further, Lesbian and Gay people who do have opposite-sex partners are often discriminated against for not having families.  It is therefore essential that this Bill addresses this form of discrimination.

27. 	It is very important to ensure that family responsibility and family status be included as prohibited grounds of discrimination in this legislation. This will ensure that the discrimination faced by women, care givers, lesbian and gay people is eradicated.

28. 	The NCGLE recommends that family status should be included as a specifically prohibited ground for discrimination.  Lesbian and Gay people who have families are often discriminated against in their pursuit to care for their families.  Often, society does not recognise their families and do not accord them family status.  Further, Lesbian and Gay people who do have opposite-sex partners are often discriminated against for not having families.  It is therefore essential that this Bill addresses this form of discrimination. The examples and developments given above provide sufficient motivation in support of the NCGLE’s recommendation. 

29. 	A possible definition for family responsibility could be: -  

	“family responsibility” means the responsibility of a person in relation to their spouse or partner, their dependant children, or in relation to other members of their immediate family who need their care or support.”

	“partner” means a person irrespective of sexual orientation, or, marital status who shares an intimate and committed relationship with another person based on a mutual obligation of support for basic living expenses during the period of the relationship.

30. 	The proposed definition will establish certainty for the courts and affected groups alike in the elimination of unfair discrimination and the promotion of substantial equality. Without inclusion of family status and responsibility, lesbian and gay people will continue to face unfair discrimination based on their sexual orientation and their marital status. 

PUBLIC INTEREST
31. 	Apart from fulfilling constitutional obligations the Bill will guide the state and the public in promoting diversity and tolerance in society because it  eliminates unfair discrimination which contributes to general social conflict. 
	
32. 	Lesbian and gay families have historically been denied equality.  
 	Benefit providers, employers, the state and society at large have a  real interest in stable and committed family relationships.  Stable and committed family relationships minimise social conflict; reduce dependence on the public purse and promote a human rights culture — essential requirements for sustainable long term economic growth and employment equity. 
	
CONCLUSION
33. 	Notwithstanding the proposed amendment, the National Coalition for Gay and Lesbian Equality, on behalf of its members and affiliates, once again congratulates the government for its commitment to economic empowerment and participation of poor and marginalised communities. 
 	The Bill is a major step forward for black (African, Coloured and Indian) workers, women, disabled people, people living with HIV/AIDS and lesbian and gay people. The Bill is a culmination of the struggles of the labour movement and poor people for democracy, justice and equality for all in South Africa. 
	
Prepared by 	the Equal Rights Project
National Coalition for Gay and Lesbian Equality

National Institute for Public Interest Law and Research
NATIONAL INSTITUTE FOR PUBLIC INTEREST LAW AND RESEARCH (NIPILAR)

Critique by Ngubeni ka Nkophe National Institute for Public Interest Law & Research (Policy & Research Department)

Background
The National Institute for Public Interest Law and Research (NIPILAR) was established in 1986 as a black-led anti-apartheid organisation to provide legal assistance to individuals and community organisations, which had been adversely affected by apartheid law, policies and practices.

Since then, NIPILAR has developed and grown into a fully fledged national human rights institute to take up a host of human rights activities which include:
provision of legal assistance to individuals and communities
through the advice centre network;
focus on public awareness, education and research;
and monitoring of human rights and democracy in South Africa.

Submission
This intervention therefore is in line with the mission of NIPILAR with regard to human rights and democracy, particularly from the perspective of the majority of Africans.

Our critique flows from the now generally acknowledged fact that the very existence of any normative structure such as the Constitution, Bill of Rights, Employment Equity Ad, Equality Bill, etc., is an indictment against a society that renders these necessary. Existence of a normative structure is simultaneously a protest against a defect in the way society is organised as well as a demand for structural and systemic change.

Ii: is the prevailing condition of inequity in EmpIoyment, which necessitates promulgation of the EmpIoyment Equity Act. It is the absence of rights that renders the Bill of Rights necessary. It is the prevalence of general inequality that renders enactment of the Equality Bill necessary.

Examples of Good Frameworks
One needs only to study the 1947 Constitution of India to see the most advanced document with built-in remedies pertaining to the Scheduled classes or the Dalit. India recognised its problem honestly. The problem remains though because the Constitution did not fix the social reality on the ground. India's case is similar in some ways to that of the founding fathers of the holy church, who tirelessly preached heavenly psychology on earth for the last two thousand years. But when you look at us, Jesus Christ!

The passage above is a plea and protest against a trend towards the juridicisation of public discourse in ways, which factor out humanity in favour of hegemonic discourse with its cold-hearted logic of dialectics. Public discourse in SA should be able to allow people to also "think with their hearts." The matter of logic should coincide with the logic of the matter, the logic of social reality, the reality of the people's lives.

Body of the Bill
In so far as the body of the Bill is concerned, it is our belief that many NGOs, CBOs and the controlling structures of the economy have the expertise to address the detail. The approach we adopt derives from our belief that the majority of Africans simply does not, and cannot, have access to the benefits of litigations or court decisions short of a radical transformation of the whole system. They lack the resources to do so.

That is why NIPILAR applauds Government Equality Bill because it is in the interests of democracy and human rights, especially if we constantly remind ourselves that the market system, by its very nature, inexorably continues to re-assert the legitimacy of inequality, in spite of its other social or economic benefits. That is, business does not, cannot promote or protect human rights simply because capitalism does not contain such a dynamic. Which is not to say that business does not benefit workers or communities; this merely asserts that such benefits are, to some extent, side effects of the main focus of business.

Though we know well that the devil is in the detail, such legal detail is the playground of lawyers. OverwheImingly members of our constituency only appear in court as spectators to the jargon of law. Hence the technicalities of law offer little comfort to these people.

PREAMBLE to the Equality Bill
The Preamble is the background against which the legislation will be interpreted. The Preamble is therefore the soul and substance of the legislation. If there are fatal errors in the Preamble, the Act is rendered ineffective by this conception and, by the same token, may as well be considered dead in the water by its destination.

Let the Preamble declare Africans to be "a colonised people". Let it grant them "the indigenous status" so that there are corresponding rights and freedoms attaching or arising from this condition. These will be specific rights to land, minerals, water and forests as well as rights to culture, language, knowledge and knowledge production, including the power to determine what is useful knowledge. This will be a new category in this country much as it is a familiar one in North America.

In Canada, for instance, First Nations have Treaty Rights that cannot be extinguished by any legislation.
First Nations claims on the state substantively differ from claims on the state made by women or disabilities community
First Nations demand self-determination, right to hunt, fish; right to revert to their own justice system and system of education; to adopt their own children or conclude treaties with whomever they so wish.
Whereas the Aboriginal Peoples of North America or Australia and New Zealand constitute tiny minorities, they have progressively benefited from the existence of dear legal framework of Africans, on the other hand, are subsumed under the general population with the devastating effect of always being lost in the shuffle.

Though NIPILAR received the copy of the Bill rather late for preparing a strong case, we are glad to have the opportunity to express views relevant to the majority of this country - Africans.

The method we use is to quote the paragraph of the Preamble and then critique it to expose its ideological nature as well as built-in inefficacies.

· RECOGNISING THAT -
"Throughout the history of South Africa, its people have been inspired by the values of equality, social justice and human dignity which formed the foundation of the struggle against colonialism, apartheid and all other forms of social inequality which have caused and continue to cause pain and suffering to the great majority of its people".

Preamble is unbalanced, ideological and potentially harmful to the cause of equality and of preventing unfair discrimination. It starts out with "Throughout the history of South Africa" without specifying the period, say, as 1910 or 1652 or a million years ago. This leaves the concept without a clear referent.

The second totally ideological notion is "people". "People" as a concept is an abstract category with no analytic use, too vague, too broad, and badly in need of concreteness. It is just mere existence with no essence. These first eight words of the sentence leave the preamble largely unoperationalisable. Using the word 'people' in the preamble sets the stage for a nightmare of contradictory interpretations as well as court challenges. "Its people" appears twice in camouflage.

To improve the efficacy of the legislation, I recommend deletion of 'its people'. Replace with Black people Africans/indigenous people, women, children, senior citizens, etc.

Then, we come to the values that inspired its people", namely: "values of equality, social justice and human dignity". Without any grasp of what "South Africa" is, "the values of Equality, social justice and human dignity" are nonsensical, for instance, in pre-colonial life or in pre-1910 South Africa. Which people are these? But the clause: which formed the foundation of the struggle against colonialism, apartheid and all forms of social inequality..." partially unveils some of the enigma at least about "people". They are those who struggled against colonialism, apartheid, etc.

Yet another mystery still remains about "people" who are associated with "colonialism, apartheid... which have caused and continue to cause pain and suffering to the great majority of its people". In other words, colonialism, apartheid and all arms of social inequality which have caused and continue to cause pain and suffering to the great majority of its "people" do not have "people" promoting and imposing them.

So far, values are classified as either helpful or harmful and are named. Yet, people, who are embodiments and personifications of these values, are neither classified as helping or harming nor are they named. This
.shows lack of balance.

·THAT -
"These values originate from the traditional philosophy of ubuntu or botho, which has shaped the fabric of a free and democratic South Africa and has moulded its human relations".

This part too is ideological. It twists "ubuntu" to insinuate values that did riot exist before colonialism but interpret "ubuntu" in the context of colonialism. Present South Africa is by no means moulded by "ubuntu". Colonial and apartheid inhuman relations mould it. Ubuntu cannot be interpreted to convey pusillanimous surrender before the contest on the ~)art of the majority. This is open to ideological manipulation.

· RECOGNISING THAT -
"the Constitution of the Republic of South Africa, 1996, commits South Africa and its people to the values of unity, human dignity, the achievement of equality and the advancement of human rights and freedoms, non-racialism and non-sexism".

This contradicts the opening clause of the Preamble, which states that
"throughout the history of SA, its people have been inspired by the values of equality, social justice and human dignity". To commit
"people" to the values that inspired them throughout their history sounds a redundant retreat.

"Non-racialism and non-sexism" are newcomers. We might as well then assume that there are sexism and racism, which have just sprouted from the blue skies. At the least, a pro-active government should commit to anti-racism and anti-sexism instead of the neutral non-racialism and non-sexism

Therefore, delete non-racialism and non-sexism and replace with "anti-racism and anti-sexism".

·THAT --
"South Africa is a proud member of the family of nations and, as such, is bound by the standards and norms of international law relating to human rights in terms of which discrimination based on, among others, race., gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience,  belief, culture, language and birth constitutes a gross violation of human rights".

A good article. But I would remove "family of nations" and substitute "United Nations" to make it clear. However, the sentence is factually wrong as a result of one word: "gross" At a glance, one recognises that discriminating on any one of these grounds is not necessarily a gross violation of human rights". Recommendation:
1.	Delete "family of nations" and replace with "United Nations Organisation" and
2.	Delete "gross".

·THAT-
"Although progress has been made in re-constructing a society based on equality, justice and human rights and freedoms, forms of structural arid systemic inequality still persist which undermine the values of our constitutional democracy".

It is not merely "forms of structural and systemic inequality that persist. It is all forms of structural and systemic inequality. Also, "Still" is misleading in the sentence "still persist". It implies that only residual elements persist. Recommendation: Delete "forms of" and "still".

·AND BEARING IN MIND THAT -
national legislation must be enacted in terms of section 9 of the Constitution to prevent or prohibit unfair discrimination;

Agreed.

*	there is a need to make provision for the advancement and protection of persons "previously disadvantaged" by such discrimination;

"Previously disadvantaged" is another ideological legitimation, which gives the mischievous impression that there is "a previous" instead of
"a continuum" especially for Africans. "Previously disadvantaged" is an ideological construct not supported by objective reality in South Africa. There is inconsistency between South Africa’s social reality and its ideological representations. The phrase has soporific effects.
Our recommendation: Delete "previously".

*	South Africa has international legal obligations in terms of binding treaties and customary international law in the field of human rights relating to the promotion of equality and the prohibition and prevention of discrimination;

This is good. Now we must develop local or domestic perspectives.

IN ORDER TO -

*	actively promote the building of a South African society that is rich in its diversity, that is covering, compassionate and that strives progressively to achieve equality and live in peace with itself, its neighbours in other African countries and the rest of the world community;

*	give effect to the right to equality as contemplated in the Constitution;

RECOMMENDATION:	Delete 1) "give effect to the right to" and replace with "enforce"; 2) Delete "contemplated" and replace with "entrenched".

*	set out measures for the promotion and achievement of substantive equality;
*	prevent and eliminate any unfair discrimination generally, and being mindful of the history of South Africa, particularly the legacies of the past and discrimination based on race and gender, to focus specifically on the prevention and elimination of unfair discrimination relating to race and gender;

"legacies of the past" is an unhelpful phrase. All "legacies" belong to the ''past"  The phrase 'legacies of colonial confiscations, expulsions, evictions (Land Acts,  Bantu Education,  Group Areas Act,  Job Preservation Act) is historically true
RECOMMENDATION: Delete all. Replace with No. 1. Name the "race"; include the category of "indigenous people".

*	conform to the international agreements referred to in section 2, particularly the Convention on the Elimination of All Forms of Racial  Discrimination and the Convention  on  the Elimination of All Forms of Discrimination against Women; and

RECOMMENDATION. Replace "referred to" with "acknowledged"

*	address and eliminate the imbalances and inequalities, particularly in respect of  race and gender, existing in all spheres of life as a result of present and past unfair discrimination brought about by the Apartheid system, thereby contributing to the total transformation of South African society from one characterised by the inequalities and injustices inherent in apartheid to one where the universal principles of equality, fairness, justice and human dignity apply to everyone;

National Newpapers
REPRESENTATIONS BY NATIONAL NEWSPAPERS ON THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL
	
Honourable Chairperson and Members 
Justice Portfolio Committee

Thank you for the opportunity to address you on this most important Bill.  In summary, we respectfully petition you to consider the following :

(1) not to include media limitation clauses 6(2), 8(a) and (e) and 14(a) – matters addressed by other institutions (Code and common law);

(2) not to include the “unjustifiable hardship” clause 43(3) – excessive limitation on defence;

(3) to amend the definition of “prohibited grounds” in clause 1 and to amend clause 45 (burden of proof) so that a heavier onus would rest on the complainant;

(4) to amend the sanction clause 48 in so far as damages are concerned;

(5) to reconsider the viability and potential success of Equality Courts;

(6) to remove overbroad and vague provisions which are, it is submitted, unconstitutional;

(7) to exclude detailed provisions concerning specific sectors and, in any case clause 14, which falls under the Labour Courts.

1. INTRODUCTION
1.1	In the light of the injustices of the past, the prevention or prohibition of unfair discrimination is one of the fundamental rights of our democracy, which is based on human dignity, equality and freedom.

1.2	Our democracy is, however, also founded upon the rule of law.  The rule of law, among others, requires that the law must be reasonably precise so that it permits individuals to plan their lives so as not to fall foul of the law.  This is especially true when limits are placed on another core right, such as freedom of the press.  A statute must give citizens fair notice about the consequences of their conduct and should give persons enforcing the law sufficient direction as to how to exercise their discretion.  Some laws are so involved that their content is only ascertainable after legal advice; others are reasonably clear without such advice; while others are so overbroad that neither reasonable inspection thereof by a lay person or a lawyer could lead to a reasonable forecast of what it would mean to a judge or tribunal.  The latter category is generally regarded as constitutionally over-broad.  Thus, Mokgoro J in the Case and Curtis Constitutional Court case, 1996 (3) SA 617 (CC) held that the terms “indecent or obscene” were constitutionally overbroad and invalid since they were open to arbitrary application. 

1.3	We submit, with respect, that several terms employed in the Promotion of Equality and Prevention of Unfair Discrimination 
Bill, fall within the category of terminology that is overbroad and unconstitutional.  

1.4	Another core constitutional right is freedom of the press and other media.  We cannot afford to go back to the dark days of dictatorial censorship.  Clamping down on speech is only justifiable when clear harm can be shown to be a likelihood or a fact.  Sadly, ideology and propagandist ideals of dictatorial governments have, at times, killed the very function of the press as the fourth pillar in a democracy.  We are privileged today to live in a society where such laws are nonexistent or, where they still exist, are not applied in such a manner owing to the guidance of the Constitution.

1.5	We accordingly request this Committee, with respect, to require greater precision in terminology.  It is submitted that it would be in the interests of democracy to rather not attempt to address everything – words such as “includes” in a definition clause should therefore be eliminated.  The Act could always be amended so as to deal with omissions.  

1.6	According to section 36 of the Constitution less restrictive means to achieve a purpose must be taken into account in determining whether a restriction on a fundamental right is acceptable.  Accordingly, it is, with respect, imperative to consider alternative remedies which are to be found in industry-based control and which would be less restrictive, but nevertheless provide speedy redress.  Where common law already provides effective remedies, the statute should not intervene.  Common law has the elasticity to continuously adapt to new situations, without ignoring the basic principles.

2. INDUSTRY-BASED CONTROL
2.1	It is of primary importance for us to impress upon the Honourable Portfolio Committee that South African newspapers have over the last 30 years established industry-based control.  Newspaper Press Union Papers initially had the Press Council, which became the Media Council, and then reverted to the Press Council.  Presently they have the Press Ombudsman, an office which was set up in 1997 after wide consultation. 

2.2	The Association of Advertising Agencies has, with others, set up the Advertising Standards Authority (ASA), which deals with advertisements in all, except the political, sectors of South African life.
	The ASA is explicitly recognised in section  57 of the IBA Act.

2.3	The National Association of Broadcasters has set up the Broadcasting Complaints Commission of South Africa, which has all the television channels, plus most of the commercial radio stations under its jurisdiction.  It, inter alia, deals with accuracy, bias, indecency and also with political advertisements during nonelection periods.  The BCCSA has been recognised by the IBA in terms of section 56 of the IBA Act.

2.4	Furthermore, there is the (statutory) Broadcasting Monitoring and Complaints Committee of the Independent Broadcasting Authority, which deals with complaints against other broadcasters and complaints about all political material during election periods.

2.5	It is submitted that industry-based control for the press is best suited for a democracy based on openness, freedom and equality.  The State should, in general, not be involved in the control of media content so that the press may truly act as the fourth pillar of democracy.  Where there are defects in Codes, they could be addressed.  In fact, the Appeals Panel of the Press Ombudsman, in its first judgment in 1998, widened the right to reply in so far as injustices to previously disadvantaged persons are concerned.  This approach which would address several of the press-related issues set out in this Bill.  The Broadcasting Code also places a duty on broadcasters to grant a right to reply when a person has been criticised regarding a matter of public interest and also where there has been bias.  The ASA Code prohibits exploitation on the basis of race, gender or religion.  The Films and Publications Act, which is, of course, not industry-based, prohibits the advocacy of hatred based on race, ethnicity, gender and religion and which constitutes incitement to harm.  It applies to all films screened in public, all videos distributed, publications (except NPU newspapers) and the internet.  

A particular benefit of industry-based control is that a successful complainant can obtain speedy redress by having a correction printed or broadcast at the instance of the industry body.

2.6	The drafters of this Bill must be commended for having omitted the Media Chapter in the present version of the Bill.  Nevertheless, there are still certain clauses which would, to our mind, curb the media unreasonably and would best be left to industry-based control, the ordinary courts or the Films and Publications Board.

3.	CLARITY
3.1	We shall address words regarded as too vague as we proceed, and add some instances in the first three clauses  of the Bill which have not been addressed in an annexure.

3.2	It will be in the interest of the public if the prohibitions are combined, clarified and shortened in a Code at the end of the Act.   For example, Clause 6 of the Bill requires referring to the definitions in section 1 of the Act in rather lengthy respects: subsections (ix), (x), (xxi) (xxvi) and (xxvii).  Such a Code would make the Act more consumer friendly.

3.3	Below we will address matters which directly concern the press as a medium.  We support the view of those who argue that the Bill is far too detailed.  The legislation should be of a much more general nature.  Each Ministry should rather address the matter in amending legislation, in so far as it is necessary.  The prohibitions concerning the labour  sector are not only vague and confusing, but can best be addressed in terms  of the Labour Relations Act 1995, which also protects the rights of job applicants.

4. COMMENT ON CLAUSE 6: PREVENTION AND GENERAL PROHIBITION OF UNFAIR DISCRIMINATION
4.1	Clause 6 provides as follows :

“(1)	No person may unfairly discriminate directly or indirectly against any person.

(2) No person may :

			(a)	disseminate or broadcast any information;

			(b)	publish or display any advertisement or notice
that indicates or could reasonably be understood to indicate an intention to unfairly discriminate.”

4.2	Comment: in principle we have no problem with subclause 6(1).  It lies at the core of our Constitution and is part of the open democracy built on equality, freedom and dignity.  However, the following suggestions are made:

Firstly, the definition of “unfair discrimination” in Clause 1 (xxvi): it would be sufficient to provide for an act or omission instead of referring to what it “includes”.  This word creates uncertainty.

Secondly, the definition of “prohibited grounds” in Clause 1 (xvii) to which the definition of “unfair discrimination” refers, is overbroad in that it includes the very vague “or any other recognised ground”.  If an addition has to remain, it would be constitutionally correct to place a heavier onus on a complainant in the case of an unspecified ground – see our proposal in para 6.7 hereof.

Thirdly, the definition in Clause 1(x) of “harassment on the grounds of race” should not include the word “includes”.  The definition of the said harassment should revert to the wording of Section 16(2) of the Constitution and read as follows :

“means an act which advocates hatred based on race and constitutes incitement to harm.”

“Harm” is wide enough to include serious contempt and severe ridicule.

4.3	We, with respect, have a substantial problem with subclause (2). Subclause (2) refers to “information”.  If that information is factually correct, and it is in the public’s interest that they should be informed about it, then such information should be published.  The clause is confusing in that it would seem to have a bearing on the intention of a quoted person and also of a newspaper.  Newspapers have a duty to reveal racial prejudice to the public, especially if it is intentional.  Given the wide variety of perceptions of what is published, some could read a published item as having been published with the intention to unfairly discriminate, while others would regard it as unbiased information.  If an item is biased that would be a matter for the Press Ombudsman in the case of newspapers, or for the Broadcasting Complaints Commission of South Africa in the case of a broadcast.  It is submitted that the provisions against bias (or exploitation in the case of the ASA), would take care of complaints mentioned in the clause.  The effectiveness of industry-based bodies is manifested especially in the speed with which they can have a matter rectified as prescribed by them.

4.4	It is submitted, with respect, that by including this section in a new Act, the press would be unreasonably limited as a result of the vague content of this provision, and as a result of the fact that complaints could easily be lodged with the Equality Courts. The press could be harassed and be subjected to complaints which could be quite frivolous.  Since the correct application of this clause would also be open to conjecture, it is submitted that only the public would ultimately lose.  The public’s right to information in terms of section 16(1) of the Constitution will be placed in jeopardy.

Proposal: that the clause be omitted and complaints be addressed to the industry bodies, the Films and Publications Board and the Broadcasting Monitoring Committee of the IBA. 

4.5	In so far as clause 6(2)(b) is concerned, the provision is likely to cause substantial confusion for newspapers.  Newspaper staff would simply not know what the background to each advertisement is.  The Advertising Standards Authority would, following a complaint, order that the advertisement be stopped when it amounts to exploitation based on race, gender or religion.

Where such an advertisement is broadcast, the ASA and the Broadcasting Monitoring and Complaints Committee of the IBA would take steps against a broadcaster.

We accordingly propose that 6(2)(b) also be deleted.

The same argument would apply to Clause 14(a).  A newspaper would simply not know what the background is.  The words “and intentionally” should, in any case, be added after “unjustly” in 14(a).

5. COMMENT ON CLAUSE 8 : PROPAGANDA AND IDEAS
5.1	Clause 8 provides as follows :

“All forms of racial discrimination or racism, including the following are prohibited :

(a) the dissemination of any propaganda or idea, suggesting the racial superiority or inferiority of any person or group of persons, including incitement to, or participation in, any form of racial violence;

(b) …..;

(c)…..;

(d)…..;

(e) the use of language which is recognised as being, and is intended in the circumstances to be, hurtful and abusive, including, amongst others, the use of words such as “kaffir”, “kaffer”, “kaffermeid”, “coolie”, “hotnot” and their variations.”  (Our emphasis.)

5.	In so far as paragraph (a) is concerned, it should be noted that this is, once again, an area for the Press Ombudsman, the Broadcasting Complaints Commission, the Advertising Standards Authority and the Broadcasting Monitoring and Complaints Committee of the IBA; and, in so far as incitement is concerned, the Criminal Courts (incitement to commit a crime being a crime in itself).

5.3	It should, with respect, be borne in mind that section 29 of the Films and Publications Act, 1996 already prohibits under threat of a fine or a prison sentence, or both, the advocacy of hatred based on race, ethnicity, gender or religion.  This prohibition applies to all publications (excluding newspapers of the Newspaper Press Union), all broadcasters, public entertainment, films and videos and the internet.  For newspapers of the NPU, this is a matter for the Press Ombudsman.  

Section 29, however, lists a number of exceptions in favour of bona fide documentary material, bona fide literature, bona fide drama and bona fide art.  Clause 8(a) could lead to complaints demanding the prohibition of much valuable historical material as well as newsworthy material on eg. New Nazism.  It would also place an unjustifiable limitation on ideas.  One realises that the whole idea of racial superiority is obnoxious, but the past history of censorship has shown that it is better to ventilate than to suppress them.  To ensure that we and future generations never become part of such ideology, it is imperative that these ideas not be buried by the law, so that we and future generations would know the evil when we see it.  When such ideas incite harm or violence, the common law and section 29 of the Films and Publications Act, 1996 would be applicable.

Subjecting this kind of material to an enquiry by an Equality Court and placing the onus on a newspaper to prove that publication was justifiable, places the press under extraordinary pressure in a society where information and freedom of the press are extremely valuable. To prohibit the dissemination of an idea, 
even if it is an abhorrent idea, places freedom of expression and information at tremendous risk.  

It is particularly informative that the African Charter on Human Rights and People’s Rights (1981) provides in section 9 that  “every individual shall have the right to express and disseminate his opinions within the law.”  (Our emphasis.)  The Charter illustrates the respect for (or tolerance of) ideas.

Furthermore, the United Nations Declaration of Human Rights emphasises in article 19 the freedom to receive and impart information and ideas through any media, regardless of frontiers.

Where an idea advocates hatred or incites violence, the necessary legal mechanisms exist in South Africa.

The second part (in bold) of clause 8(a) is catered for by Criminal Law.  It is unnecessary and unwise, with respect, to repeat it in a new act. 

5.4	In so far as clause 8(e) is concerned, the common law will take care of the said words and other derogatory words.  To list a few words, even adding the word “including”, creates the impression that these instances are the worst.  Every situation, however, has its own accents.  It is commendable that this subclause now includes the requirement of intention to be hurtful or abusive, while the previous draft did not include such a reference.  It is submitted that the prohibition of these words should rather be left to the ordinary courts of the country to apply common  law.  If complaints are received in this regard, such a matter should be referred to the Director of Public Prosecutions for action.  The requirement of intention has, of course, limited the application of this subclause.  However, many people could, simply by reading such a word, even if it had not been intended to hurt, be offended by it and lay a complaint under this act, which could lead to a time-consuming enquiry.

5.5	The word “including” in clause 8(e) also leads to uncertainty; common law with its protection of dignity will take care of all instances where derogatory words are intentionally  directed at a person – see Mbatha v Van Staden 1982 (2) SA 260 (N); S v Bugwandeen 1987 (1) SA 787 (N).

5.6	It is submitted that our society should rather cleanse itself from these words by moral re-examination and education and not seek rectification under an act such as the proposed one.  Where necessary, the matter should be left to common law, where the office of the Director of Public Prosecutions would exercise his or her discretion as to when to prosecute for crimen iniuria.
  
6. DEFENCES
6.1	Clause 43 provides as follows :

“(1)	It is a defence to a claim of unfair discrimination that the act or omission is reasonable and justifiable in the circumstances.

(2) The factors to be taken into account in deciding whether the act or omission is reasonable and justifiable in the circumstances include :

(a) the purpose of the unfair discrimination;

(b) the nature and extent of the unfair discrimination, including the nature and extent of the resultant disadvantage;

(c)the relationship between the unfair discrimination and its purpose; and

(d) whether there are less restrictive and disadvantageous means to achieve this purpose.

(3) If unfair discrimination is alleged, there may be no finding that it is reasonable and justifiable in the circumstances unless it is established that the person or group affected by the discrimination cannot be accommodated without unjustifiable hardship.

(4) In determining the term “unjustifiable hardship” all relevant circumstances must be taken into account, including :

(a) the nature of the benefit accruing to, or disadvantage suffered by any person;

(b) the effect of the disadvantage suffered by the person unfairly discriminated against;

(c)the financial circumstances of the person who has a duty not to discriminate unfairly in the particular circumstances;

(d) the estimated costs involved in addressing the unfair discrimination;

(e) any plan of action.”

6.2 Clause 44, “Acts done for more than one reason”, provides as follows:

	“It is not a defence to a claim of unfair discrimination in terms of or under this Act that the complainant’s membership of a group identified by one or more of the prohibited grounds was not the dominant or the substantial cause of the unfair discrimination.”

6.3	Clause 45, “Burden of Proof”, provides as follows :

	“(1)	If the complainant makes out a prima facie case of unfair discrimination in terms of this Act, the respondent must :

(a) prove that the discrimination is not based on one or more of the prohibited grounds; or

(b) if it is proved that the discrimination is based on one or more of the prohibited grounds, that the unfair discrimination is reasonable and justifiable in terms of section 43.

(2) For purpose of this section the requirements to make out a `a prima facie case of unfair discrimination’ include a differentiation or failure to differentiate on a prohibited ground which causes prejudice to a person of a disadvantaged group or which causes violation of the right to dignity.”

6.4	Our main criticism against Clause 45 is that the weight of the burden of proof unjustifiably lies with the respondent.

6.5 Section 9(5) of the Constitution provides that :

		“discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair”.

	From judgments of the Constitutional Court, it is clear that a mere prima facie case would not be sufficient.  There would have to be something more than a mere prima facie case before discrimination is presumed to be present.  Only then does a duty arise to counter that presumption.  When the grounds are not specified the onus on the complainant is substantially heavier. See National Coalition for Gay and Lesbian Equality and Another vs Minister of Justice and Others 1999 (1) SA 6 (CC) at paragraph 15.

6.6 It is proposed that it would be fair to eliminate the words “prima facie” and simply depend on section 45(2) as the guiding force as to when a case is made out.  The words “prima facie” have attained an established meaning in criminal and civil law and could lead to too light an onus on the complainant, paving the way for frivolous claims.  There should also be a clear distinction as to when the specified grounds are present (more onerous duty to counter) as opposed to when unspecified grounds are alleged, when there is a more onerous duty on the complainant.

6.7 It is proposed that the definition of “prohibited grounds” in section 1 be amended to read as follows, so as to differentiate between the onus in the case of specified grounds and unspecified grounds:

(xvii) prohibited grounds are specified or unspecified:

(a) specified grounds are race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth;

(b) unspecified grounds are grounds which the complainant proves on a balance of probabilities to be based on attributes or characteristics which have the potential to impair the dignity of a person or affect him or her adversely in a manner comparable to a specified ground.

	Note:	Approach based on National Coalition for Gay and Lesbian Equality v Minister of Justice and Others 1999 (1) SA 6 (CC) at paragraph 15.

6.8 If the above constitutionally justifiable amendment to the definition of prohibited grounds is accepted, the burden of proof clause (clause 45) need not be amended substantially.  The words prima facie are, however, confusing and should be deleted:

	“45.	If the complainant or complainants proves that the respondent differentiated against him or her or them on a prohibited ground which caused prejudice to him or her or them or which caused a violation to his or her or their right to dignity, the respondent must prove on a balance of probabilities that 

(a) the differentiation was not based on a prohibited ground;  or

(b) where the respondent fails to prove (a), that the differentiation did not amount to unfair discrimination in terms of section 43.

6.5 In so far as the defences in clause 43 are concerned, the requirement that justification can only be proved if  “unjustifiable hardship” for the respondent is absent, amounts  to  providing  that  even  if  justification exists, it should be ignored.  This is an unduly oppressive requirement and, it is submitted, should be deleted. It is also unconstitutional. Section 9 of the Constitution requires fairness and not the absence of unjustifiable hardship for the respondent. 

7.	EQUALITY COURTS
7.1 From a financial and accessibility perspective, the concept of Equality Courts which are set up within existing structures (the Magistrates’ Courts and the High Court) is, on the face of it, a tempting option.  We, however, submit with respect, that it is unlikely that such a system would work well.  It would mean that there would be numerous presiding officers all over the country, who would, in spite of training which the Bill provides for, be isolated from colleagues in their decisions on certain matters (especially as to the interpretation of the law).  Ultimately consistency, precision  and equality of persons before the law would be placed in jeopardy.  If regard is had to the onerous duties placed on a presiding officer as to foreign and international law in clause 3 of the Bill, it would be realised that it would, with respect, generally be impossible for such an officer to decide an issue on a well-informed and consultative basis.  A High Court judge would be in a much better position to make decisions, but the bulk of the cases will commence in the lower courts.  It is submitted that alternatives to the Equality Courts should be explored.  The proposed system, it is submitted, also places farther onerous duties on a legal system which is already overlooked.

7.2 The Canadian experience of part-time members of their Human Rights Tribunal illustrates how difficult it is to come to decisions where adjudicators are inexperienced or do not constantly work in this complex area of the law. 

7.3 In so far as conflicting jurisdiction is concerned, clause 14 employment rights are already covered by the Labour Relations Act.  It is submitted that clause 14 be deleted.  The Labour Courts have jurisdiction and concurrent Equality Courts’ jurisdiction is likely to lead to confusion in approach and even to forum shopping by complainants.

8.	SANCTIONS
8.1	Although the list of sanctions in clause 48(2) is wide, they are more or less in accord with what is done in other jurisdictions in this regard.

8.2	If damages are awarded, the subsection should read as follows, so as to ensure that the onus requirement in civil law plus the common law requirements of negligence or intention (as the case may be) are maintained:

“(d)	an order for the payment of damages in respect of financial loss or in respect of the impairment of dignity, pain and suffering or emotional and psychological suffering, as a result  of  the unfair discrimination in question: provided that the onus shall be on the complainant to prove such loss on a balance of probabilities and that the common law requirements in regard to blameworthiness are present.”

8.3 It is proposed that clause 48(2)(e) be omitted.  This order is       nothing else than a punitive order and is in conflict with the       ordinary civil procedure, where punitive damages are not           awarded.

9.	DESIGNATION OF PRESIDING OFFICERS BY THE MINISTER
The Minister’s designatory role of judges as presiding officers would probably be unconstitutional.  The matter should be dealt with by the President on the advice of the Judicial Services Commission.

We thank you for the opportunity of addressing you.

_______________________________________
Kobus van Rooyen SC
Chambers, Pretoria

On behalf of and in consultation with National Newspapers
Briefed by Jan S de Villiers (Cape Town)
16 November 1999

Print Media Association
THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL

SUBMISSIONS TO THE PARLIAMENTARY COMMITTEE ON BEHALF OF THE PRINT MEDIA ASSOCIATION

1. INTRODUCTION
1.1 These submissions are presented to the Parliamentary Committee appointed to consider the Promotion of Equality and Prevention of Unfair Discrimination Bill (“the Bill”).
1.2 The submissions are presented on behalf of the Print Media Association which is an association not for gain which has been incorporated as a company in terms of section 21 of the Companies Act 61 of 1973.  The Print Media Association was formed to represent the interests of a broad range of media publications including daily, weekly and community newspapers and consumer, trade, technical, professional and other specialist magazines.  The Print Media Association is representative of many of the participants in the print media industry.
1.3 The Print Media Association is supportive of legislative endeavours to eliminate unfair discrimination and promote formal and substantive equality.  At the same time, however, it has serious concerns that certain of the provisions of the Bill unjustifiably infringe the constitutional right to freedom of expression protected by section 16 of the Constitution of the Republic of South Africa Act 108 of 1996 (“the Constitution”).  It believes that the provisions in question should not form part of the final legislative package enacted by Parliament.
1.4 Paragraph 2 of the memorandum on the objects of the Bill records that its objects include to “give effect to the letter and spirit of the constitution, especially to the founding values of equality, human dignity and freedom of expression.”  But the Bill does not give effect to the founding value of freedom of expression at all.  On the contrary, the provisions in question seek to regulate or prohibit a wide range of expression which undeniably enjoys Constitutional protection.  Similarly, section 2(a)(vi) of the Bill purports “to give effect to the prohibition of advocacy of hatred, based on race, ethnicity, gender or religion, that constitutes incitement to cause harm as contemplated in section 16(2)(c) of the constitution ...”   But the provisions in question stray well beyond this limited objective.  They prohibit expression which falls outside the exclusion embodied in section 16(2)(c) of the Constitution.
1.5 In certain instances the reasons that may be offered in support of the prohibitions do not constitute valid justifications.  In others, notwithstanding the fact that the constitution does not establish a hierarchy of rights, the balance that has been struck between the rights to equality and dignity, on the one hand, and the freedom of expression, on the other, unjustifiably favours dignity and equality and at the expense of freedom of expression.
1.6 The first part of these submissions identifies the constitutionally objectionable provisions of the Bill from the perspective of freedom of expression.  In the second part, certain of the underlying principles behind the protection of freedom of expression are set out.  The third part of these submissions identifies further threats posed to freedom of expression by the provisions in question, and the fourth part identifies the specific objections to the specific provisions in question.

2. THE CONSTITUTIONALLY OBJECTIONABLE PROVISIONS
2.1 Several provisions of the Bill impact negatively on the right to freedom of expression.  They are deeply at odds with the principle of democratic tolerance which extends protection to opinions and ideas that may be considered distasteful or even offensive.  They conflict with the principle of moral autonomy that underlies freedom of expression.  They create a chilling effect which encourages self-censorship.  They interfere with rights of editorial independence.  In seeking to silence some speakers in the interests of others they mark a dangerous step on the slippery slope towards sanitizing public discourse.  The effort to sanitize public discourse is the essence of censorship. 
2.2 The constitutionally objectionable provisions of the Bill are set out below.
2.3 Section 6(2) and (3) provide:

“ (2)  	No person may - 

 (a)  		disseminate or broadcast any information;

 (b)  		publish or display any advertisement or notice, 

that indicates or could reasonably be understood to indicate an intention to unfairly discriminate.

 (3)  	In the prosecution of any offense, if it is proved that unfair discrimination played a part in the commission of the offence, this must be regarded as an aggravating circumstance for purposes of sentence”.
2.4 Section 8 of the Act prohibits racial discrimination or racism.  The relevant sections provide:

“ (8)  	All forms of racial discrimination or racism, including the following, are prohibited:

 (a)  		The dissemination of any propaganda or idea, suggesting the racial superiority or inferiority of any person or group of members, including incitement to, or participation in, any form of racial violence.
...

 (e)  		the use of language which is recognised as being, and is intended in the circumstances to be, hurtful and abusive, including, amongst others, the use of words such as “kaffir”, “kaffer”, “kaffermeid”, “coolie”, “hotnot” and their variations”.

2.5 Section 14 contains a prohibition of unfair discrimination in employment.  It provides:
“ (14)  	No person may unfairly or unreasonably discriminate against any person in any manner, including the following:

 (a)  			By advertisement in a manner which unjustly excludes or disadvantages potential applicants from any group of persons”.
2.6 Section 48 allocates certain powers and functions to equality courts.  Section 48(2) provides:
“After holding an enquiry, the Court may, if it is satisfied that unfair discrimination has taken place, as alleged, make an appropriate order in the circumstances, including -

 (f)  	an interdict restraining unfair discriminatory practices;

 (g)  	an order directing that specific steps be taken to stop the unfair discrimination;
 ...

 (i)  	an order for the implementation of special measures to address the unfair discrimination in question;
...

 (k)  	an order that an unconditional apology be made;

 (l)  	an order requiring the respondent to undergo and audit of specific policies of practices;
...

 (o)  	a directive requiring the respondent to make regular progress reports to the court or to the relevant constitutional institution regarding the implementation of the court’s order.
...
 (5)  	The Court has all ancillary powers necessary or reasonably incidental to the performance of its functions and the carrying out of its powers, including the power to grant interlocutory orders or interdicts.”	

3. CERTAIN UNDERLYING PRINCIPLES BEHIND THE PROTECTION OF FREEDOM OF EXPRESSION WHICH ARE PUT AT RISK BY THE PROVISIONS IN QUESTION
3.1 Section 16 of the constitution provides:
“ (1)  	Every one has the right to freedom of expression, which includes -

 (a)  		freedom of the press and other media;

 (b)  		freedom to receive or impart information or ideas;

 (c)  		freedom of artistic creativity; and

 (d)  		academic freedom and freedom of scientific research.

 (2)  	The right in sub-section (1) does not extent to: -

 (a)  		propaganda for war;

 (b)  		incitement of imminent violence; or

 (c)  		advocacy of hatred that is based on race, ethnicity, gender or religion, or that constitutes incitement to cause harm.”
3.2 The constitutional rights to dignity, equality and freedom of expression are all equally important.  None of these rights has axiomatic supremacy over any other right.  This much has been affirmed by the Supreme Court of Appeal.1
3.3 The importance of freedom of expression is based on several complimentary rationales.  The most important of these are:
3.3.1 Firstly, the instrumental rationale that the democratic imperative and the common good is best served by the free-flow of information and therefore that it is a vital function of the press to make available to the community information and criticism about every aspect of public, political, social and economic activity and thus to contribute to the formation of public opinion.2

3.3.2 Secondly, the rationale for free expression is based on considerations of moral responsibility, autonomy and dignity.  This rationale has been articulated by the legal philosopher Ronald Dworkin as follows:3

“The second kind of justification of free speech supposes that freedom of speech is valuable, not just in virtue of the consequences it has, but because it is an essential “constitutive” feature of a just political society that government treat all its adult members, except those who are incompetent, as responsible moral agents.  This requirement has two dimensions.  Firstly, morally responsible people insist on making up their own minds about what is good or bad in life or in politics or what is true and false in matters of justice or faith.  Government insults its citizens, and denies their moral responsibility, when it decrees that they cannot be trusted to hear opinions that might persuade them to dangerous or offensive convictions.  We retain our dignity, as individuals, only by insisting that no one - no official and no majority - has the right to withhold an opinion from us on the ground that we are not fit to hear and consider it.  For many people moral responsibility has another, more active, aspect as well: a responsibility not only to form convictions of one’s own, but to express these to others, out of respect and concern for them, and out of a compelling desire that truth be known, justice served, and the good secured.  Government frustrates and denies that aspect of moral personality when it disqualifies some people from exercising these responsibilities on the ground that their convictions make them unworthy participants.  So long as government exercises political dominion over a person, and demands political obedience from him, it may not deny him either of these two attributes of moral responsibility, no matter how hateful the opinions he wishes to consider or propagate, any more than it may deny him an equal vote.  If it does, it forfeits a substantial ground of its claim to legitimate power over him.  The wrong is just as great when government forbids the expression of some social attitude or taste as when it censors explicitly political speech; citizens have as much right to contribute to the formation of the moral or aesthetic climate as they do to participate in politics”.

A similar view has been expressed by Cameron J in Holomisa v Argus Newspapers Ltd.4
3.4 Both of the rationales referred to above have been approved by the Constitutional Court in South African National Defence Union v Minister of Defence:5 

“[7] 	... freedom of expression lies at the heart of a democracy.  It is valued for many reasons, including its instrumental function as a guarantor of democracy, its implicit recognition and protection of the moral agency of individuals in our society and its facilitation of the search for truth by individuals and society generally.  The constitution recognises that individuals in our society need to be able to hear, form and express opinions and views freely on a wide range of matters.

[8] 	As Mokgoro J observed in Case and Another v Minister of Safety and Security and Others; Curtis v Minister of Safety and Security and Others 1996 (3) SA 617 (CC);  1996(5) BCLR 609 (CC) at para 27, freedom of expression is one of a “web of mutually supporting rights” in the Constitution.  It is closely related to freedom of religion, belief and opinion (section 15), the right to dignity (section 10), as well as the right to freedom of association (section 18), the right to vote and to stand for public office (section 19) and the right to assembly (section 17).  These rights taken together protect the rights of individuals not only individually to form and express opinions, of whatever nature, but to establish associations and groups of like-minded people to foster and propagate such opinions.  The rights implicitly recognise the importance, both for a democratic society and for individuals personally, of the ability to form and express opinions, whether individually or collectively, even where those views are controversial. The corollary of the freedom of expression and its related rights is tolerance by society of different views.  Tolerance, of course, does not require approbation of a particular view.  In essence, it requires the acceptance of the public airing of disagreements and the refusal to silence unpopular views.”

3.5 The importance of freedom of expression derives partly from the mutability of social values and from a recognition of human fallibility.6  Thus, the Supreme Court of Canada has adopted a content-neutral approach to the freedom of expression.  This means that expression cannot be denied constitutional protection because of its content.  As long as the expression in question intends to convey a meaning or to communicate, that expression (except where it amounts to physical violence) will enjoy constitutional protection.  It may then be limited only in accordance with the criteria for justifying the limitation of fundamental rights contained in the limitation clause of the Canadian Charter. Expression enjoys constitutional protection “however unpopular, distasteful or contrary to the main stream”.7
3.6 The Supreme Court of the United States is, if anything, even more jealously protective of speech, irrespective of its content.  The constitutionality of restrictions upon speech because of its content are extremely rarely upheld and strict scrutiny of such restrictions is applied:

“If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion ...”8
3.7 Given this context, official conduct that amounts to the regulation of speech on the basis of its content, is the antithesis of freedom in a democracy:

“But, above all else, the First Amendment means that government has no power to restrict expression because of its message, its ideas, its subject matter, its content ... To permit the continued building of our politics and culture, and to ensure self-fulfilment for each individual, our people are guaranteed the right to express any thought, free from government censorship.  The essence of this forbidden censorship is content control.  Any restriction on any expressive activity because of its content would completely undercut the “profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide open ...”.”9
3.8 Nor is freedom of expression the sole preserve of those who would express lofty, noble or even merely inoffensive sentiments.  As the European Court of Human Rights has emphasised, freedom of express is:

“... applicable not only to “information” or “ideas” that are favourably received or are regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb.  Freedom of expression, as enshrined in Article 10, is subject to a number of exceptions which, however, must be narrowly interpreted and the necessity for any restrictions must be convincingly established.”10
3.9 The “right to speak freely and to promote diversity of ideas and programmes” is one of the chief distinctions between open and democratic societies and totalitarian regimes.  And one of the purposes of freedom of expression is to invite controversy and dispute, to create dissatisfaction and to be provocative.11
3.10 It is of the essence of any system that respects freedom of expression and of the press that there be scope for the expression of the diversity of views.  That does not mean that the expression of certain types of views are beyond criticism.  On the contrary, integral to the freedom of expression is the freedom to criticise opinions with which one does not agree.  It is only by argument and counter-argument and by open and robust debate that people are free to come to their own conclusions.  In this regard, and in the context of regulating “obscenity”, the observations of the dissenting judgment of Douglas J in Paris Adult Theatre v Slaton are particularly apposite:12  

“People are, of course, offended by many offerings made by merchants in this area.  They are also offended by political pronouncements, sociological themes, and by stories of official misconduct.  The list of activities and publications and pronouncements that offends someone is endless.  Some of it goes on in private; some of it is inescapably public, as when a government official generates crime, becomes a blatant offender of the moral sensibilities of the people, engages in burglary, or breaches the privacy of the telephone, the conference room, or the home.  Life in this crowded modern technological world creates many offensive statements and many offensive deeds.  There is no protection against offensive ideas, only against offensive conduct.

Obscenity at most is the expression of offensive ideas.  There are regimes in the world where ideas “offensive” to the majority (or at least to those who control the majority) are suppressed.  Their life precedes at a monotonous pace.  Most of us would find that world offensive.  One of the most offensive experiences in my life was a visit to a nation where book stores were filled only with books on mathematics and books on religion”.

3.11 Even before the advent of constitutional democracy in South Africa our common law endorsed of the freedom to publish and pointed out that the inclination to repress more expression than is necessary is based on intolerance and an urge to prohibit that with which one does not agree.13
3.12 But tolerance of ideas considered to be offensive is the hallmark of democracy.14

4. FURTHER FREEDOM OF EXPRESSION CONCERNS IMPLICATED BY THE PROVISIONS OF THE BILL IN QUESTION
4.1 Section 16(2) of the Constitution excludes from constitutional protection certain categories of expression.  This means that the legislature may pass legislation which prohibits “propaganda for war” or “incitement of imminent violence” or “advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes and incitement to cause harm.”

4.2 It is imperative that the constitutional exclusions be interpreted as narrowly as possible.  This is so for two reasons.  Firstly, because section 16(2) may operate as a form of ouster clause preventing courts from reviewing legislation falling within its terms for consistency with the requirements of the constitution.   The second reason is that it is a matter of great difficulty to reconcile laws regulating hate speech with the principles underpinning freedom of expression.  It is far from clear that legal intervention in the hate speech arena is “justifiable in a society with any serious commitment to the principles of free speech”.15  Consequently the exclusions set out in section 16(2) should be properly interpreted to exhaust the forms of expressive activity which may be unprotected.  Unless the exclusions themselves are strictly and narrowly interpreted so as to accord the individuals the full measure and enjoyment of the freedom of expression, there is a grave danger that section 16(2) may dilute the scope and efficacy of section 16(1) and weaken the constitutional protection of freedom of expression.16 
4.3 It follows that from the moment the provisions in question in the Bill stray beyond the narrow and specific confines of section 16(2) of the constitution and seek to prohibit expression which falls outside those narrow parameters, the legislature enters into highly contested terrain.  It does so by seeking to enforce a particular view of political morality in conflict with the content-neutral principles that underpin any meaningful protection of freedom of expression.
4.4 The provisions in question are not directed only at the narrow category of expression that would constitute advocacy of hatred amounting to incitement to cause harm.  They clearly have a wider focus.  Although some racist expression may constitute advocacy of hatred amounting to incitement, not all racist speech will do so.  But the provisions in question clearly endeavour to regulate expression on the basis of its content even though such expression does not amount to hate speech.
4.5 Not only do the provisions in question endeavour to regulate expression on the basis of its content, they also constitute a chilling effect upon free expression, a serious threat to editorial independence, and a step along a slippery slope towards censorship which is unjustifiable in principle and incapable of proper application in practice.  Each of these issues is dealt with below.
4.6 The Chilling Effect And The Risk of Self Censorship
4.6.1 South African courts17 and courts in foreign jurisdictions18 have, in the context of considering common law rules of defamation, recognised the “chilling effect” that such rules have upon free expression, and their propensity to induce self-censorship.  The provisions in question encourage self-censorship.  Potential speakers may be deterred from voicing their criticisms and opinions for fear of guessing wrong, thereby finding the only guarantee of legal safety in silence. 
4.6.2 Prior restraints upon expression19 and vague or over broad laws20 also have a chilling effect on free expression.
4.6.3 For the reasons set out more fully below the vagueness of the provisions in question and their over breadth will have a chilling effect upon freedom of expression. 
4.6.4 Similarly, section 48(2)(f) and 48(5) of the Bill empower equality Courts to issue interdicts.  Interdicts prohibiting expression are widely recognised as amounting to prior restraints upon freedom of expression.  The European Court of Human Rights has expressed its hostility to prior restraints and pointed out that prior restraints upon expression require special21 or the most careful scrutiny.22  Under the First Amendment to the Constitution of the United States, prior restraints, including injunctions on free speech are presumptively unconstitutional and can seldom be justified.23  

4.6.5 In interpreting the scope of the constitutional guarantee of freedom of expression, certain South African courts have been influenced by the doctrine against prior restraint and have followed the US approach24.  Accordingly it is submitted that because of their chilling effects upon freedom of expression, prior restraints in the form of interdicts are presumptively unconstitutional in terms of section 16(1) of the Constitution.25
4.7 Editorial Independence
4.7.1 The principle of editorial independence is a well established and widely accepted component of freedom of the press.
4.7.2 Legislation which compels a newspaper to publish that which the newspaper feels should not be published or which forbids a newspaper from publishing specified matter is at odds with this principle.
4.7.3 Newspapers are not public utilities subject to reasonable regulation in matters effecting the exercise of journalistic judgment as to what should be printed.  Although the press is not always accurate and is sometimes irresponsible, the balance struck by the protection of free expression is that society assumes the risk that sometimes not all viewpoints will be expressed.  We assume this risk rather than resorting to prior compulsion or prohibition.  The respect for editorial independence embodied in right to freedom of the press and other media erects a strong barrier against government efforts to intrude into the editorial rooms of the print media.26
4.7.4 Section 48(2)(g),(k),(l) and (o) constitute far-reaching powers which enable equality courts to order the taking of specific steps, the issue of apologies, the undergoing of an audit of specific policies or practices and directives requiring the making of regular progress reports.  These powers, if used against members of the press for the publication of ideas that contravene the provisions of the Bill, cut deeply into editorial independence; grant wide powers to the State to regulate the contents of the print media, and open the way to attacks on editorial independence and to intrusive State regulation of the content of the products of the media.
4.8 Silencing Some Speech In Order To Protect Self-Fulfilment
4.8.1 To the extent that the provisions in question pay any regard to freedom of expression, they appear to proceed on the inarticulate premiss that it is necessary and appropriate to silence some speech in order to facilitate the speech or promote the self-fulfilment of others.
4.8.2 The logic of silencing some to further the expression of others has been severely criticised for foreign writers.  In the context of obscenity, Professor Lawrence Tribe has said:
“More generally, arguments in favour of suppressing a type of speech on the ground that it has the ultimate effect of devaluing or disempowering others’ speech appeal to unverifiable and deeply contested intuitions.  Arguments of this sought seem in principle illimitable.  Claims of a “disempowering impact” could, with some plausibility, result in  the Government-ordered cancellation of numerous television commercials that depict women as differential, or in the restriction of numerous works of literature, like Huckleberry Finn, that appear to characterise blacks as inferior to whites”.27

4.8.3 In South Africa, Professor Denise Meyerson has argued convincingly that one cannot justifiably suppress free expression on the ground that such expression interferes with the self-fulfilment of others: 

“There is a flawed, if tempting, assumption underlying the view that the value of self-fulfilment is not directly engaged by the suppression of obscenity.  The assumption is that if the value of self-fulfilment grounds the right to freedom of expression, then the very same value must also justify this state in stopping people from expressing opinions which impair the self-fulfilment of others.  It is, in other words, assumed that, where one person’s opinions are expressed at the cost of someone else’s sense of self, we are faced by a clash of competing rights to self-fulfilment.  From this conceptualisation it, of course, follows that the competing rights will need to be balanced, and that the weaker claim will inevitably have to give way.

I can best bring out the problem with this “clashing rights” model by recalling my discussion of an earlier argument to which it is exactly an analogous.  I refer to the argument that a person’s right to religious freedom is infringed when the State allows others to indulge in religious practices that the person abhors, thus generating a clash of rights which necessitates a weighing up of the interests on both sides.  The reason this argument fails is that the interest in practising one’s religion is  a neutral good, catering to an interest had by everyone, whereas the interest in being protected from feelings of detestation caused by other people’s religious practices is a non-neutral interest, one which depends on acceptance of an intractably disputed religious view.  The latter interest is therefore not a constitutionally admissible reason to restrict religious freedom.  Having no authority in the first place, the claim to be protected from such feelings of detestation is not capable of falling under the right to religious freedom, let alone of conceivably outweighing the right on the other side.

The same erroneous reasoning infects the idea that one person’s right to seek self-fulfilment is infringed when the state allows others, in exercising their right to seek self-fulfilment, to express themselves in ways or to expose themselves to views that the first person finds threatening or demeaning, so that what we have here is a clash of rights necessitating a weighing up of the interests on both sides. Those who seek protection from expression which causes them to feel demeaned are appealing to a non-neutral consideration, one that depends on acceptance of an intractably disputed conception of the good and that is therefore constitutionally inadmissible in virtue of the need to respect dignity, equality and freedom.  By contrast, those who asked to be allowed to express or hear whatever views they wish to express or hear are asking for protection for an interest shared by everyone, whatever his or her particular views about the good.  This means that when one person expresses an opinion which someone else finds demeaning, there is no clash of competing rights whose relative strength now needs to be evaluated and weighted.  The value of self-fulfilment yields a right that we be allowed to express and hear whatever opinions we choose, but it does not yield a right that opinions be suppressed if they stand in the way of our self-fulfilment.  So far from being a clash of competing rights, there is a right on the one side and nothing with that status on the other.”28  
4.8.4 A motivating factor behind some of the provisions in question seems to consist in an effort to silence some because their expression is detested by or interferes with the self-fulfilment of others.
4.8.5 But it follows from the arguments referred to above that it is unjustifiable, as a matter of principle, to seek to tease out of the freedom of expression a right to silence the content of the speech of some in the interests of the speech of others.  It is also unjustifiable to seek to limit the content of the right to receive or impart information or ideas on the basis of seeking to prevent injuries to self-esteem.  To do so is to commit a category mistake.  It is not to engage in legitimate exercise of constitutional balancing.

5. THE SPECIFIC OBJECTIONS
5.1 Section 6 of the Bill
5.1.1 Section 6 prohibits the dissemination, broadcast, publication or display of expression that falls outside the exclusions contained in section 16(2) of the constitution.
5.1.2 It expressly prohibits expression on the basis of its content.  Given the wide definition of “unfair discrimination” in section 1 (xxvi) of the Bill, the prohibition is wide ranging.  As long as the expression in question “indicates or could reasonably be understood to indicate an intention to unfairly discriminate” it is prohibited.  It is clear, therefore, that the prohibition extends beyond hate speech which is circumscribed by section 16(2)(c) of the Constitution. 
5.1.3 An actual intention to discriminate unfairly is not an essential element of the prohibition.  The word “indicates” sets a substantially lower threshold than would be set by a requirement of proof of actual intention.   The phrase “could reasonably be understood to indicate and intention” is similarly open-ended.
5.1.4 This section would require members of the print media to engage in self-censorship.  They would be compelled to scrutinise not only the content of their own articles and editorials but also the content of any advertising placed in their publications.  The prohibition in section 6(2) of the Bill constitutes an inference with the principle of editorial independence.  It is also impractical to implement.  It would be impossible for a publication to peruse each and every advertisement in order to ensure that there is no contravention of section 6.  Even if such a self-censoring endeavour could be performed, it would be extremely difficult, given the breadth of the prohibition, for a publication to determine whether or not an advertisement contravenes this section.  But if the publication is to comply with the prohibition it will be compelled to undertake precisely such an enquiry.
5.1.5 Section 6(3) makes unfair discrimination an aggravating circumstance for the purposes of sentence in the prosecution of any offence.  This too strikes at the heart of freedom of expression.  By singling out unfair discrimination as a basis for harsher sentencing the provision punishes expressive activity in addition to the specific offence.  It is arguable that just as it would be unconstitutional to punish ordinary common law crimes more heavily if they were motivated by a belief in communism, so this form of penalty enhancement singles out certain messages for additional punishment.29
5.1.6 It follows that the section not only invites but in fact requires self-censorship by the publication concerned.  It also permits or mandates an analysis by enforcement authorities of the content of the products of the print media for compliance with a state-sanctioned standard of what is permissible.  This is of the essence of censorship and will have a chilling effect on freedom of expression.
5.2 Section 8 of the Bill
5.2.1 This section travels beyond the exclusions contained in section 16(2) of the constitution.  It too prohibits a wide range of undeniably constitutionally protected expression.
5.2.2 Whereas section 16(2)(a) excludes only “propaganda for war” from constitutional protection, section 8(a) of the Bill prohibits the dissemination of any propaganda “suggesting the racial superiority or inferiority of any person or group of persons”. 
5.2.3 The word “propaganda” is notoriously difficult to define.  And the prohibition is not limited to propaganda which amounts to incitement or other imminent harm.  If the propaganda suggests “racial superiority or inferiority” then the prohibition will operate.  Incitement to or participation in racial violence is simply one example of the forms of expression prohibited by section 8(a).  But the prohibition is clearly not limited to such incitement or participation.  
5.2.4 The use of the word “idea” serves to broaden the prohibition even further.  
5.2.5 Not only does the prohibition expressly prohibit freedom of expression on the basis that its content is deemed to be offensive or inappropriate, but section 8(a) is also unconstitutionally vague and suffers from the constitutional defect of over breadth.30  A law such as section 8(a), which is vague and over-broad does not constitute “law of general application.”   This is a minimum threshold which must be satisfied before a right in the Bill of Rights can be lawfully limited pursuant to section 36(1) of the Constitution.
5.2.6 Forms of expression which do not advocate racial hatred, which are not intended or directed to inciting imminent violence, and which are not likely to produce such violence are nevertheless prohibited by section 8(a).  But this is a form of viewpoint discrimination which is constitutionally illegitimate:

“To restrict freedom of expression in order to prevent an intrinsically repugnant message from being heard would be like restricting religious freedom in order to prevent an intrinsically unworthy religion from being practised.  Both aims are unacceptably partisan or sectarian - the one in enforcing a state-approved conception of the good, the other in enforcing a state-approved religion.”31

5.2.7 This prohibition would ban the expression of political views and programmes  on the basis that those political ideas and programmes are inconsistent with what the State determines to be acceptable or appropriate. The protection of such views and programmes is at the heart of any meaningful system of free expression:
5.2.8 “If the value protected by freedom of expression were the value of expressing only those opinions that do not dissent from the mainstream or orthodox political values, or if it were the value of expressing opinions that do not threaten anyone else’s sense of self, it is hardly likely to come under attack.  If the right to freedom of expression extended only as far as the expression of popular views, why would we single it out as a freedom for which it is worth paying a social price?”32
5.2.9 But the prohibition is wider than this.  Many forms of literary, cultural and artistic expression would fall foul of this threshold.  So too would investigative work into the ideas and programmes of supremacist groups.
5.2.10 The prohibition clearly infringes the right to receive or impart information or ideas protected by section 16(1)(b) of the Constitution and the freedom of artistic creativity protected by section 16(1)(c).
5.2.11The definitions of “racial discrimination” and “racism” in section 7(1) of the Bill are very wide.
5.2.12 It has long been an essential rationale behind the protection of freedom of expression that protection should be afforded to dissident opinions and even to opinions of whose falsity one can be sure.  John Stuart Mill has said that a person who knows only his or her own side of the case:

“knows little of that.  His reasons may be good, and no one may have been able to refute them.  But if he equally unable to refute the reasons on the opposite side; if he does not so much as known what they are, he has no ground for preferring either opinion.  The rational position for him would be suspension of judgment”.33  
5.2.13 Nor is it enough for a person to hear the arguments for an adversary from his or her own teachers:
“He must be able to hear [the arguments] from persons who actually believe them; who defend them in earnest, and do there very utmost for them.  He must know them in their most plausible and persuasive form; he must feel the whole force of the difficulty which the true view of the subject has to encounter and dispose of; else he will never really possess himself of the portion of the truth which meets and removes that difficulty.”34
5.2.14 Nor, for reasons already elaborated above, can the infringement of the right to freedom of expression resulting from section 8(a) be justified on the ground that expression of the prohibited ideas would impair the self-fulfilment of others.35
5.2.15 Section 8(e) is equally threatening to freedom of expression.  It prohibits the use of particular words in contexts where those words are intended to be hurtful and abusive.  The common law of injuria already provides a cause of action for insulting words.  There is no need to superimpose on the common law remedy as statutory prohibition.  In doing so, section 8(e) is constitutionally objectionable because it is motivated by a non-neutral desire to suppress messages of which the state disapproves.  But it also unjustifiably singles out for particular prohibition and selective treatment a particular group of words (“amongst others”) even where those words do not fall within the hate speech exclusion contained in section 16(2)(c) of the Constitution.  Equally insulting or abusive words directed at other groups is not prohibited.  While one may acknowledge the particular impact of our apartheid history, the prohibition of certain words, in the absence of incitement to imminent violence, is unjustifiable.  It is susceptible to many of the objections already raised in relation to the other objectionable provisions.
5.3 Section 14(a)
The objections set out in relation to section 6(2) above apply with equal force to this provision.
5.4 Section 48
5.4.1 Section 48(2)(f) and 48(5) authorize the granting of interdicts against expression.  They permit courts to issue prior restraints against expression. As set out above, prior restraints on free expression are considered to be more drastic infringements of the freedom of expression than subsequent civil or criminal punishment.  As set out above, a strong presumption against their constitutionality applies in US law and they are treated with particular caution in the jurisprudence of the European Court of Human Rights.
5.4.2 In foreign jurisdictions such as the US, prior restraints are justifiable only in very narrow circumstances.  They are certainly not justifiable to prevent offensive or insulting expression which falls short of incitement to imminent violence or unlawful action.  Interdicts to prohibit the expression referred to in sections 6, 8 and 14 would constitute a disproportionate and therefore unjustifiable infringement of the right to freedom of expression.
5.4.3The remedial powers set out in section 48(2)(g), (k), (l) and (o) are far reaching. They subject forms of expression which enjoy constitutional protection to the gaze of public authorities.  They license deep intrusions into free expression.  They encourage enforcement authorities to intrude into editorial decisions concerning the content of publications.  They permit the state to embark on an analysis of the content of publications to ensure compliance with state-sanctioned standards of what is appropriate or acceptable.  These remedies may be powerful and appropriate to deal with certain forms of unfair discrimination.  But their impact upon the right to receive or impart information or ideas does not appear to have been carefully considered.  In the context of freedom of expression such remedial tools may  easily and rapidly become part of an armoury of measures to implement censorship of ideas of which the state disapproves.
5.4.4 If such measures are to be retained then it would be appropriate expressly to exempt from their ambit of application expressive activity which falls outside section 16(2) of the Constitution.

6. CONCLUSION
6.1 The Print Media Association submits that sections 6(2) and (3), 8(a) and (e), and 14(a) should be omitted from the final legislation.
6.2 The jurisdiction of equality courts to resort to the remedial powers contained in section 48(f), (g), (I), (k) (l) and (o) and section 48(5) should be properly confined or qualified so that these powers cannot be exercised to infringe unjustifiably the freedom of expression.
6.3 The provisions identified are too deeply at odds with the principles underlying any legitimate system of freedom of expression.  They chill free expression and encourage self-censorship.  They interfere with editorial independence.  They do so on the unjustifiable assumption that it is permissible to prohibit expression of which the state disapproves.  They appear to be motivated by the inarticulate and unjustifiable premise that it is permissible to ban expression because of its impact on the self-fulfilment of others.  They violate the principle that expression should not be prohibited on the basis of its content and instead impose upon speakers and audiences an obligation to comply with state-sanctioned views of the good. They significantly limit the expression of unorthodox ideas.
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Submission to the Ad Hoc Joint Committee on the Promotion of Equality and Prevention of Unfair Discrimination Bill (B57-99)

17 November 1999

Summary
The SACC strongly supports the Equality Bill and urges its prompt adoption and implementation.  At the same time, the SACC calls for changes to the stucture of the bill to eliminate overlapping definitions of discrimination and to adopt a more flexible approach to sectoral-specific issues.  We call for the inclusion of "nationality", "social or economic status" and "family status or responsibility" in the list of prohibited grounds of discrimination and also ask that explicit provision be made for people living with HIV/AIDS.  We support the introduction of equality courts as a more accessible review and enforcement mechanisms, but raise concerns about the workability of the general obligation incumbent on non-governmental organisations to provide legal services to indigent applicants.

1.0	Equality legislation is an essential response to the legacies of apartheid
1.1	The South African Council of Churches (SACC) is the facilitating body for a fellowship of 24 Christian churches, together with one observer-member and associated para-church organisations.  Founded in 1968, the SACC includes among its members Protestant, Catholic, African Independent, and Pentecostal churches, representing the majority of Christians in South Africa. SACC members are committed to expressing jointly, through proclamation and programmes, the united witness of the church in South Africa, especially in matters of national debate.  

1.2	The SACC strongly supports the adoption of legislation to abolish unfair discrimination and promote equal enjoyment of all rights and freedoms for all South Africans. We believe that such legislation is essential both to the achievement of social and economic justice and to the promotion of reconciliation and unity.  Further, we believe that the creation of equal opportunities is consistent with our theological understanding of the equal humanity and dignity of all human beings as children of a loving God, created in God's own image.

1.3	The SACC recognises that positive measures are required to overcome the historic barriers that have prevented the majority of South Africans from gaining equal access to employment, education, health care, land and accommodation, etc.

1.4	Consequently, we welcome the Promotion of Equality and Prevention of Unfair Discrimination Bill (hereafter,"the Equality Bill") and urge its adoption and expeditious implementation.  We trust that the legislation will prompt all South Africans—including member denominations of the SACC—to reexamine their policies and practices and to facilitate the achievement of substantive equality in all social and economic spheres.

1.5	In this regard, we applaud the explicit prohibition on "any practice, including traditional, customary or religious practice" which unfairly discriminates between women and men [s.11(d)].  We confess that the church itself has a record of gross discrimination, especially against women.  We acknowledge the responsibility incumbent on people of faith to ensure that their religious practices celebrate and uphold the equal dignity of all individuals.

1.6	We also appreciate the Equality Bill's requirement that educators take reasonable steps to accommodate the cultural and religious diversity among learners (section 17(1)(h)).  Religion is a central component in the lives of most South Africans and an important vehicle for the transmission of values and morality from one generation to the next.  Public education should not inhibit religious belief and practice, provided that efforts to accommodate a learner's beliefs do not impede unreasonably the progress of other learners or represent an unwarranted attack on the beliefs of others.

1.7	Although we strongly support the Bill in principle, we have reservations about some specific provisions.  We urge the Ad Hoc Committee to consider amending the Equality Bill to address these concerns.  This submission raises the following issues:
	* 	Multiple definitions of discrimination
	* 	Prohibited grounds of discrimination
	* 	Sectoral framework
	* 	Enforcement and review
	* 	Obligation on NGOs to provide legal assistance

1.8	Through its Public Policy Liaison Office, the SACC has also been a part of the Equality Alliance, a national network of church, labour, and human rights organisations committed to the enactment of strong and effective equality legislation.  We share the concerns raised in submissions made by the Equality Alliance and its affiliates, although, like all Alliance affiliates,  we reserve the right to differ on specific details.

2.0 Multiple definitions of discrimination
2.1	The Equality Bill defines discrimination in multiple contexts, rather than offering a single definition that would apply to all situations.  Thus, there are different definitions for "disability discrimination", "pregnancy discrimination", "racial discrimination", "gender discrimination", etc.  We endorse the view of the Women's Legal Centre (WLC) and the Socio-Economic Rights Project of the Community Law Centre (CLC) that these overlapping definitions present both theoretical and practical problems. On the one hand, dividing discrimination into different categories obscures the fact that discrimination often stems from a complex and interacting matrix of factors.  On a practical level, this approach may lead to confusion as to which definition of discrimination is applicable in a particular case.

2.2	Consequently, we support the WLC/CLC proposal that a single, comprehensive definition of discrimination be substituted for the definitions of various forms of discrimination currently found in the Equality Bill.  This should encompass discrimination based on one or more of the prohibited grounds, including discrimination based on actual or presumed association with an individual or group identified by one or more of the prohibited grounds.  It should also classify harassment, failure to make reasonable accommodation, or failure to take reasonable stems to end discrimination as forms of discrimination.

2.2	Although we favour the deletion of specific definitions of "disability discrimination" and "pregnancy discrimination"--which we believe would be covered by the general framework suggested above--it would still be desirable to retain definitions of "disability" and "pregnancy".

2.3	The Employment Equity Act (No. 55 of 1998) (s.1) defines "people with disabilities" as "people who have a long-term or recurring physical or mental impairment which substantially limits their prospects of entry into, or advancement in, employment". Human rights groups concerned about the status of people living with HIV considered proposing that HIV infection be included within the definition of disability, as has been done in the USA and Australia.  However, this approach was rejected at the time, due to its implications for the implementation of the Affirmative Action measures mandated in Chapter 3 of the Act.

2.4	In the case of the Equality Bill, however, no such reservations apply.  We would propose that the Bill incorporate a definition of disability that specifically refers to HIV infection as a disability.  This is not to suggest that people living with HIV are incapacitated, but only to recognise that HIV infection is a physical condition that frequently "handicaps" those who live with it as a consequence of the perceptions and prejudices of others.

2.5	In the same way as people living with HIV may face barriers and discrimination stemming from the perceptions of others, a person may be discriminated against because she or he is perceived to be disabled in some way, regardless of whether there is a factual basis for this belief.  The Americans With Disability Act recognises this by including perceived disability within its definition.  We would propose that the Equality Bill adopt this convention.

2.6	In light of the above, we urge that the following definition be inserted in the Equality Bill in lieu of the existing s.1(vi):

"disability" means--
(a)	a physical or mental impairment, including infection with the Human Immunodeficiency Virus, that substantially limits, or is perceived to limit, one or more of the major life activities of an individual with such impairment;
(b)	a record of having such an impairment;
(c)	being regarded as having such impairment;

2.7	Similarly, we recommend that the existing definition of "pregnancy discrimination" in s.1(xiv) should be recast as a definition of "pregnancy":

"pregnancy" includes intended or potential pregnancy, termination of pregnancy or any medical condition related to pregnancy;

3.0	Prohibited grounds for discrimination
3.1	The list of prohibited grounds for discrimination in s.1(xvii) simply reproduces the list that appears in s.9(3) of the Constitution.  While it is appropriate and desirable that all the grounds listed in the Bill of Rights should also appear in the Equality Bill, it seems clear from the use of the word "including" that the drafters of the Constitution did not see this list as exhaustive.  The Employment Equity Act has already extended this list by incorporating "HIV status" and "family responsibility" as prohibited grounds for discrimination in the field of employment.

3.2	We believe that the list of prohibited grounds in the Employment Equity Act represented an advance on the Constitutional clause.  To exclude these two new grounds from the explicit protection of the Equality Bill would be a retrogressive step.

3.3	Above (item 2.6), we propose that HIV infection be included in a definition of "disability".  If this recommendation is adopted, this would obviate the need to include "HIV status" in the list of prohibited grounds.  If it is not, then we would wish "HIV status" to be included in s.1(xvii).

3.4	We would also wish to see "family status or responsibility" added to s.1(xvii).  This would represent an expansion of the term "family responsibility" used in the Employment Equity Act.  The more inclusive term would address discrimination faced by individuals in non-traditional families, even when such discrimination does not arise directly out of a care-giving relationship.

3.5	Earlier drafts of the Equality Bill also included two new categories in the list of prohibited grounds: nationality and socio-economic status.  We would strongly urge that these two criteria be restored to the list of prohibited grounds.  Christian theology recognises a particular obligation to treat strangers with justice and to uphold the rights and dignity of the poor.  These Christian principles also find expression in secular society in the constitutional recognition of a universal right to human dignity.  The entrenchment in law of a ban on unfair discrimination on the grounds of nationality and soci-economic status represents an important way of manifesting these values in public policy.

3.6	Virtually every week there are media accounts of the mistreatment of foreigners by South Africans, including public officials.  Xenophobia has become rife in our country.  Many of the people who come to South Africa, particularly those from other parts of the continent, have been displaced by wars, ethnic violence, social or political upheaval, or economic pressures.  For Christians, Christ's commandment to "love your neighbour as yourself" implies that all--strangers, refugees, outcasts--are to be treated as sisters and brothers.  This ethical imperative is consistent with the constitutional affirmation that the rights enshrined in the Bill of Rights apply to "all people in our country" (not just citizens) in order to uphold "the democratic values of human dignity, equality and freedom." [s.7(1)] The gap between theory and reality underscores the need to incorporate into the Equality Bill an explicit ban on discrimination on the basis of nationality.

3.7	Similarly, the SACC and its member churches believe that, throughout human history, God has identified in a special way with the poor and economically marginalised.  God's "preferential option for the poor" challenges us to ensure that poor people are afforded equal protection and dignity under the law.  This principle is particularly significant in South Africa, given our history.  Apartheid was not simply a system of racial segregation; it was also designed to create a dispossessed black working class with few options other than to serve the labour needs of the country's capitalist "masters".  Racial and economic discrimination were thus the twin cornerstones of apartheid.  The legacies of economic discrimination remain all too evident.  Notwithstanding the strides that have been made since 1994 or the socio-economic rights recognised in the Constitution, many South Africans still have limited access to land, decent housing, and clean water.

3.8	The inclusion of "social or economic status" in the list of prohibited grounds is therefore vital to ensure that poor people have equal access to the socio-economic rights recognised in the Constitution and to prevent discrimination against the poor in the provision of state services or in access to essential private sector services, such as banking.  Prohibiting unfair discrimination on the basis of social or economic status should not oblige businesses to make goods and services available to customers irrespective of their ability to pay.  Rather, it should prevent them from attempting to exclude poor people from buying their products.

3.9	Including "social or economic status" in the list of prohibited grounds would require the reinstatement of a definition of that term.  We endorse the definition that has been proposed by the  WLC and the CLC:

"Social and economic status" means the disadvantaged status of a person or a group as a result of factors such as a lack of income or access to resources, employment status, lack of education or level of education.

3.10 Finally, while we support the notion that the list of prohibited grounds should be open-ended, we question whether the phrase "... or any other recognised ground" (our emphasis) is the most suitable.  It is not clear who would be responsible for "recognising" additional grounds. Moreover, this formulation provides no criteria for deciding when a characteristic is being used to discriminate--rather than merely to differentiate--between individuals.  Discrimination necessarily places a victim at an unfair disadvantage, often through an assault on her or his personal dignity.  The provision for unlisted grounds should capture these aspects.

3.11 In light of these concerns, we would propose the amendment of s.1(xvii) as follows:

"prohibited grounds" includes one or more of the following grounds of discrimination:
race, gender, sex, pregnancy, marital status, family status or responsibility, ethnic or social origin, social or economic status, nationality, colour, sexual orientation, age, disability, (HIV status,) religion, conscience, belief, culture, language, [and] birth or any other [recognised] ground used to undermine the human dignity of a person or group or to cause or perpetuate disadvantage.

where the inclusion of HIV status would be conditional on whether or not the bill incorporates a definition of disability that recognises HIV infection (see items 2.6 and 3.3).

4.0	Sectoral framework
4.1	The SACC appreciates the drafters' desire to acknowledge an prohibit the subtle and often covert forms of discrimination that emerge in unique ways in different sectors.  However, we believe that the Bill's efforts to legislate specific prohibitions for various sectors is an unnecessarily rigid approach.  Furthermore, it risks implying that these sectors are the only ones in which discrimination occurs.

4.2	We would support, instead, the approach proposed by the Equality Alliance in its submission to the Equality Drafting Unit of 21 July 1999.  This called for deletion of the detailed sectoral provisions and their replacement by a section requiring the development of sectoral codes defining unfair discrimination within each sector.  The Minister of Justice would be empowered to apportion responsibility for the development of each code, to review the codes, and to mandate the inclusion of new sectors.

4.3	We believe that this method would still permit the identification of less visible forms of discrimination unique to one or more sectors, but would do so within a more flexible framework.  It would allow stakeholders in government and civil society to be consulted in the process of developing the codes.

4.4	The provisions dealing with positive measures to promote equality in each sector should be retained in a generic form.  Responsibility for identifying positive measures could be assigned by the Minister of Justice in tandem with the development of the relevant sectoral code.

5.0	Enforcement and review
5.1	In order for this legislation to have the desired impact, the review and enforcement mechanisms must be speedy and accessible--both physically and financially--to everyone.  We support, in principle, the establishment of equality courts as a strategy to improve access to remedies.

5.2	At the same time, we appreciate the concerns raised by the Human Rights Committee and endorse the HRC submission.

6.0	Obligation on NGOs to provide legal assistance
6.1	Section 4(2) states:
"The State and non-governmental service providers must, within their available resources, provide legal assistance, including para-legal assistance, to victims of unfair discrimination who may need such assistance and who have no adequate means of their own to access such assistance in order to protect and realise their rights effectively in terms of this Act."

6.2	While we applaud the intent behind this section--ensuring that indigent applicants are not disadvantaged by insufficient access to legal resources--we are concerned that this section is unworkably vague.  The term "non-governmental service providers" is not defined in the bill, nor is the section specific to non-governmental legal service providers.  As it stands, this section could be interpreted as requiring non-governmental bodies whose work is completely unrelated to legal matters to provide legal assistance to poor applicants.

6.3	A more workable scheme might empower the Minister to assign a certain number of qualifying cases per annum to recognised non-governmental legal service providers, either on a pro bono basis or at a nominal fee to be paid on the applicant's behalf by the state.  However, substantial consultation with non-governmental legal service providers would be required to finalise the relevant details.

South African Chamber of Business (SACOB)
SOUTH AFRICAN CHAMBER OF BUSINESS
Submission on the Promotion of Equality and Prevention of Unfair Discrimination Bill

1. Introduction
The South African Chamber of Business (SACOB) is a national, multi-sectoral business organisation representing the interests of some 35 000 individual business enterprises who are members of about 80 chambers of commerce affiliated to SACOB.  More than 80 % of these enterprises can be classified as small businesses employing less than 50 employees.  About 150 of South Africa’s largest business corporations are direct members of SACOB.

SACOB is an affiliated member of Business South Africa (BSA) and fully supports the detailed submission on the Bill made by that organisation.  There are aspects of the Bill, however, which SACOB feels so strongly about that it wishes to highlight these in a separate, but supporting submission.

At the outset SACOB wishes to place on record that it supports the Constitutional prohibition of unfair discrimination and the objectives of the Equality Bill.  It is of the view, however, that the Bill in its present form goes beyond what was intended in the Constitution and could in fact be open to challenge in the Constitutional Court.  The Bill, if not in intent then in effect, will seriously damage investor confidence and harm the economy.

The practical effect of some provisions of the Bill on small businesses in particular, who already have to bear the brunt of an over-regulated business environment, will be devastating.  SACOB feels itself obligated to point out the very negative mood in the small business sector about conditions under which they have to operate, leading directly to job losses and closures of businesses.  Passing of the Equality Bill in its present form will be very negatively received and will undoubtedly undermine economic activity, both locally and in terms of potential foreign investors.

2. Lack of consultation
The proposed legislation has such an important potential impact on the South African economy and society that detailed consultation should have proceeded its tabling in Parliament.  No consultation with organised business took place, neither was the legal requirement of consideration of the Bill by NEDLAC complied with.

SACOB supports the call by BSA that the Constitution be amended by extending the 
4th February 2000 deadline for the passage of the legislation to allow time for the Bill to be properly considered by all relevant stakeholders.  The Bill was only tabled in the National Assembly on 27th October 1999 while comments had to be in by 17th November 1999.  This timetable allows no time for organisations like BSA and SACOB to properly consider, consult and obtain mandates.

3. Scope of the legislation
The Bill goes beyond the prohibition of unfair discrimination – it includes in the definition of unfair discrimination the failure to “reasonably accommodate” disadvantaged persons and the failure to “remove barriers”.  By doing so the Bill includes affirmative action measures in an attempt to eliminate inequalities.  It is submitted that this is not what was envisaged in the Constitution.

SACOB supports the alternative call by BSA (i.e.: if the deadline of 4th February 2000 cannot be extended) that the Bill should be limited to the prohibition of unfair discrimination, which will meet the requirements of section (9) 4 of the Constitution.  In such event the Bill should be a simple, clear and unambiguous piece of legislation capable of being passed by Parliament with speed and without any controversy.

The negative consequences of the failure to distinguish between the fundamentally different concepts of discrimination, inequality and affirmative action are compounded by the fact that the only defence against a charge of unfair discrimination is “unjustifiable hardship”.  The implication of this is that the question is no longer whether the discrimination was fair or not, but only whether the person differentiating, for instance the owner of a business, could have addressed the differentiation without “unjustifiable hardship”.  This is not only vague and unduly harsh; it totally ignores the realities of everyday commercial, business practice.  Business cannot operate under constant threat of having to possibly defend each and every business transaction along the lines envisaged in the Bill.

Part I of the Bill dealing with the provision of goods, services and facilities is particularly relevant to the business community in general.  A business cannot, merely to prevent a charge of unfair discrimination, cause itself to suffer justifiable hardship.  Businesses suffer the normal hardships of the commercial world merely to establish itself and to survive.  The provision of goods and services in a market economy is subject to the laws of supply and demand and the legal laws of contract.  Price setting and the granting of credit, for instance, are subject to numerous variables such as volumes, delivery times, quality of product, discount policies, payment terms, credit worthiness of the customer, etc.  It is totally impractical and unacceptable that these purely commercial aspects be regulated in the manner envisaged in the Bill.

The provisions of section 35 dealing with unfair discrimination in partnerships is totally unacceptable for the same reasons outlined above.  A partnership in a business sense is a commercial undertaking and should be judged as such.  For prospective partners to suffer “hardship” merely to enter into a business arrangement will stifle entrepreneurship and severely inhibit commercial activity.  If “association” in section 34 includes companies and close corporations, the same comments will apply.  This means that the whole fabric of the private enterprise system in South Africa could be placed in jeopardy.

4. Overlap with labour legislation
The prohibition of unfair discrimination and affirmative action in the workplace is regulated in the Employment Equity Act.  This aspect should be removed from the Bill in total, as a dual jurisdiction will cause extreme confusion and uncertainty.  The Employment Equity Act, for instance, excludes small businesses from the ambit of the affirmative action chapter.  These small businesses could now be covered by the provisions of the Equality Bill, defeating the whole purpose of their exclusion from the Employment Equity Act.

The attempt in section 46(3) to avoid overlap between the Equality Courts and other courts (including, presumably the Labour Court) is insufficient.  We do not believe that the confusion and overlap in jurisdictions can be avoided in this way.  The fact that discrimination in employment is dealt with in two separate pieces of legislation will most certainly lead to confusion and abuse.

5. Conclusion
SACOB believes that the bill should be limited to the prevention or prohibition of unfair discrimination.  It should also be much simpler and of a general nature and should not attempt to list all the examples of unfair discrimination that might be found in each sector regulated by the Bill.  Conduct in specific sectors would be more appropriately regulated by the various Ministers in the legislation that falls under their jurisdiction.

17 November 1999

South African Human Rights Commission
South African Human Rights Commission
Submission on the Promotion of Equality and Prevention of Unfair Discrimination Bill

1. Background
The Equality Legislation Drafting Project was a joint undertaking of the South African Human Rights Commission (SAHRC) and the Ministry of Justice.  The Equality Legislation Drafting Unit (ELDU) was housed within the SAHRC.  The Unit was accountable to the Minister of Justice and to a Project Management Team representing several sections of the Department of Justice, as well as the Chair and Chief Executive Officer of the SAHRC.  The ELDU held consultative workshops with a view to bringing together representatives of various sectors, academics and interested individuals to discuss the structural and conceptual framework of the equality legislation drafting process.  The goal was to produce an end product that would include principles for the legislation, a broad outline of the legislation, and directives to drafters for the content.   A Framework Document was produced as a result of the above process and was handed to the Minister of Justice on 15 June 1999.  

The Promotion of Equality and Prevention of Unfair Discrimination Bill [B57-99] (the Bill) was tabled for discussion at the end of October 1999.

2. Introduction
The SAHRC welcomes the Bill as a mechanism which adds meaning to section 9 and item 23 of Schedule 6 of the Constitution.  The SAHRC also recognises its constitutional role as set out in section 184 of the Constitution.  In its submission, the SAHRC has taken cognisance of the important constitutional role of this Bill as well as the SAHRC’s constitutional function.   The SAHRC has been in existence for four years and during that time has been a practical interface between civil society and human rights issues.  The SAHRC is acutely aware of the equality issues and problems endemic in society and this experience has informed our submission.

The SAHRC has identified the following areas on which to focus its submission:

the structure of the Bill;
the role of the SAHRC as envisaged by the Bill;
the definition section of the Bill;
powers of the Minister; and
enforcement mechanisms.

3. The Submission
3.1The Structure of the Bill
3.1.1.	Themes and sectors
The SAHRC recognises that the Bill both proscribes unfair discrimination as well as promotes substantive equality.  In this way the Bill performs the function of an education tool as well as an enforcement mechanism.  Although all forms of unfair discrimination are outlawed in the Bill, the drafters saw fit to identify certain themes of proscribed unfair discrimination as well as specific sectors in society requiring special attention.

The themes identified by the Bill are disability discrimination, race discrimination and gender discrimination.  These three themes cut across all aspects of life and have historically been areas of pernicious discrimination in South Africa.  Under the circumstances, the SAHRC supports the identification of these themes. 

South Africa’s treaty obligations in terms of the International Convention on the Elimination of all Forms of Racial Discrimination 1 and the International Convention on the Elimination of all Forms of Discrimination Against Women are catered for in terms of the Bill by the inclusion of clauses 7,8,9,10,11 and 12.2  

The SAHRC, however, is of the view that the definition, prohibition and elimination of disability discrimination belongs under Chapter 2 of the Bill as a subsection of Part B.   In November 1997 the Office of the Deputy President put out a White Paper on the Integrated National Disability Strategy setting out the government’s policy considerations with regard to disability discrimination.  The policy contained in the White Paper is reflected in the Bill.3  It is important for this Bill to set the tone for highlighting and dealing with the issue of disability discrimination, as did the Employment Equity Act, 1999.   

The Bill should give examples of the more prominent types of prohibited disability, race and gender discrimination experienced in our society, and leave the categories more open and less defined.  This will go some way to making the Bill a more accessible, educative piece of legislation, in plain language.

There are clear advantages to including specific sectors in the Bill.  This allows for the ease of establishing a prima facie case of discrimination in these sectors.  It also performs an important education function and clarifies the different forms of discrimination which occur in each sector.

3.1.2 Part A: Prevention and general prohibition of unfair discrimination (clause 6(1))
Under Part A: ‘Prevention and General Prohibition of Unfair Discrimination’ in terms of clause 6(1), the State is not included as a party bound by the general prohibitions.  The SAHRC is of the view that the State should be explicitly included under this section in order to reiterate both the horizontal and vertical application of this Act.

3.1.3 Part C: Employment Sector
The SAHRC has had numerous incidents of claims of unfair discrimination in respect of sectors not covered by the Employment Equity Act, 1999 such as the South African National Defence Force and the National Intelligence Agency.  This Bill will cover those sectors in particular with regard to matters of employment.  Under the circumstances, the SAHRC is of the view that it is imperative to have a definition of ‘employee’ included in the Bill, in order to cover all incidents of employment including job applications.  The SAHRC suggests that employee be defined along the following lines:
 “employee or worker” includes an applicant for employment.4

3.1.4.	Part D: Education Sector
Clause 17(1)(h) refers to the reasonable accommodation of religious and cultural diversity in schools.  The SAHRC is of the view that this should extend to language as well and suggests that the Committee consult with the Pan South African Language Board, as set up in terms of section 6(5) of the Constitution, for guidance in this regard.

3.1.5.	Part E: Health Sector		
The SAHRC would like to note, with regard to clause 20(1)(i), that it has not yet had occasion to formulate a policy on the issue of HIV/AIDS as a notifiable disease.  The SAHRC will deal with this issue as and when it is seized of it.

3.2.	The role of the SAHRC as envisaged by the Bill
3.2.1.	Clause 9(3) and 9(4)
The SAHRC is obliged to include a section in its report on the existence of race discrimination in South Africa and to make recommendations on how best to address the problems identified.  The report may include examples of the worst cases of unfair discrimination and the best examples of the promotion of equality and the elimination of unfair discrimination.  This clause adds a further dimension to the SAHRC reporting duties as set out in the SAHRC enabling Act.5 This falls comfortably into the already defined role of the SAHRC as recognised by section 184(1)(c) of the Constitution to monitor and assess the observance of human rights in the Republic.  

The SAHRC would like to note that it recognises that the organs of State have many reporting requirements in terms of both this, and other legislation.  The SAHRC is of the view that it should streamline its requests for information from government departments.  It intends to do this, in consultation with other role players, in order to ensure that an efficient system is in place to obtain information from the relevant government departments.

3.2.2.	Clause 15(a)
Part C, the Employment sector, imposes an obligation on the relevant Minister to report to the SAHRC, within two years of commencement of the Act, on the status of the laws, policies and practices in the labour sector.  The SAHRC views this report as a report separate from that envisaged in section 184(3) of the Constitution.  The envisaged report must be concerned with the issues raised by this Bill and other relevant matters.

3.2.3.	Clause 46(2)(f)
The Bill affords the SAHRC locus standi to bring matters in terms of the Act.  The SAHRC is the only constitutional institution afforded locus standi.  Any other relevant person may be designated locus standi by the Minister by notice in the Gazette.  The SAHRC is mindful of its role as defined by section 7 of the Human Rights Commission Act No 54 of 1994 and will duly carry out its powers, duties and functions in terms of that Act,6 which includes liaison with other institutions similar to the Commission.
 
3.2.4.	Chapter 5 Promotion of Equality: Clause 51
This clause requires the Ministers responsible for the identified sectors in Chapter 2 of the Bill, to inter alia develop action plans to address unfair discrimination, enact legislation and develop codes of good conduct to eliminate unfair discrimination.  The constitutional institutions may request information from any organ of State or person to ensure that substantive equality is attained.  The constitutional institutions may assist complainants in instituting procedures in the equality courts.  They may also draft reports on systemic unfair discrimination referred to them by the equality courts.  The constitutional institutions may also require the equality courts to furnish them with reports on the number, nature and outcome of cases before these courts.   

The Ministers responsible for the sectors identified in Chapter 2 must submit equity plans to the SAHRC within two years of the commencement of this Act.

The Bill is not clear regarding whether these equity plans fall into the ambit of section 184(3) of the Constitution, or whether they are a further obligation on the Ministers.  The SAHRC is of the view that these reports should not form part of the organs of states’ obligations in terms of section 184(3) and that the Bill should clearly express that.  

In terms of the Human Rights Commission Act7 the SAHRC can enforce its independence and call the organs of State to account to it, which includes their obligations in terms of this Bill.

Where there is no easily identifiable Minister, for example in Part I: Goods, Services and Facilities, the SAHRC is of the view that the Bill should include a section identifying a mechanism, which must be contained in government, which is seized with identifying the relevant Minister for each section to report on matters relevant to those sectors.

3.2.5.	Chapter 7 Review of Act: Clause 54
The Bill envisages the establishment of a Review Committee, which will consist of three persons, one of whom must be the Chairperson of the SAHRC.  The Review Committee must advise the Minister on the efficacy of the Act.

The SAHRC is of the view that the Review Committee should be appointed within three years after the commencement of this Act, in order to begin the process of reviewing the Act at a much earlier time.  In this way, the Review Committee will have access to the envisaged equity plans and can determine what other information it requires, and facilitate the review procedure within five years, as opposed to beginning its review procedure only after five years have passed.

3.2.6.	General remarks
In the memorandum on the Objects of the Promotion of Equality and Prevention of Unfair Discrimination Bill, at the end of the Bill, reference is made to R50 million that will be set aside to cater for the financial implications of the Bill.  The SAHRC envisages that it will require additional resources to perform its functions in terms of the Bill.

3.3.	The definition section of the Bill
3.3.1.	Prohibited grounds
If a ground is not prohibited by the Bill, the complainant alleging unfair discrimination will bear the onus of proving that unfair discrimination occurred.  This places an onerous and sometimes insurmountable burden on the complainant and defies the spirit of this Bill.  The SAHRC notes, with concern, that the following “prohibited grounds” were omitted from the Bill in Clause 1(xvii).

3.3.1.1.	HIV and AIDS
In its Statement and Programme of Action8 the SAHRC noted that inequality, discrimination and poverty all increase the risk of HIV infection.9  The conference further averred that discrimination against people living with HIV/AIDS is a violation of the Constitution.  The SAHRC has received numerous complaints regarding HIV/AIDS discrimination and strongly supports the inclusion of HIV/AIDS as a prohibited ground in the Bill.

3.3.1.2.	Socio-economic status
Both individuals and groups have historically been deprived of opportunities to improve their socio-economic status.  Lack of access to resources as a consequence of socio-economic status must be addressed by the Bill, as a means of applying the notion of substantive equality.  

The poor have less access to the means of addressing systemic inequality and the Bill would be an important tool in addressing this concern.10  The poor also tend to be precluded from accessing credit and other financial means to improve their economic situation and are victim of bank policies such as ‘redlining.’

Unequal gender relations in our society render women among the most vulnerable.  Women have been most burdened by the usurious practice of micro-lenders, as they have systematically been denied loans from banking institutions.  Of note is the poverty affecting black working class women particularly in the rural areas as a result of discrimination and deprivation under apartheid, and a combination of patriarchy and discriminatory laws.   Women make up the majority of the under or unemployed and, if socio-economic status is not included as a prohibited ground, it will reinforce the lack of access to resources and other social goods, services and facilities.

The SAHRC is of the view that the fear that this inclusion will open the floodgates of claims for social assistance is unfounded as the Bill imports the notion of “reasonable accommodation” and all the considerations attendant thereon.

3.3.1.3.	Nationality
The SAHRC receives numerous complaints regarding discrimination, particularly in the workplace, on the basis of nationality.  The Constitutional Court in Larbi-Odam v MEC for Education (North-West Province)11 noted that nationality, although not a listed ground of prohibited discrimination in the Constitution, was a ground of unfair discrimination.  

The SAHRC recognises that, in certain circumstances, it may be just, equitable and reasonable to discriminate against people on the basis of nationality.  It is, however, of the view that the onus of proving the just, equitable and reasonable grounds should rest on the defendant and not on the complainant.  This will best be achieved by including nationality as a prohibited ground and importing the reverse onus as contained in the Bill.

3.3.1.4.	Family status and responsibility
The ground of family responsibility should be added to the list of prohibited grounds in order to ensure that unfair discrimination on the basis of family responsibility attracts the aforementioned reverse onus.  Clause 10(a) already recognises that discrimination on the basis of family responsibility is unfair, yet the discharging of the onus in that section would lie with the complainant.  This amounts to an insurmountable obstacle for the complainant and does not accord with the spirit of the Bill.
 
3.3.2.	Definition of Disability 
The SAHRC is concerned that the definition of disability is narrowed down and does not include the systematic societal and individual discrimination against people with, or perceived to have, HIV/AIDS.  Further, the inclusion of a section stating that unfair discrimination extends to:
the defining of, perceiving of, or limiting of people with disabilities by their disability rather than by examining societal and individual biases and stereotypes that continue to disadvantage and discriminate against people with disabilities.

This extended definition will place a further obligation on society and will perform an educative function, as is envisaged by the Bill.

Clause 1(vi)(b) includes the words “... unfairly defining persons with disabilities by..."  This has the effect of conflating conduct with definitions of persons with disabilities.  The SAHRC is of the view that conduct cannot be inferred by being defined further.  It rather requires elaboration, for example, by denying a person with disability an assistive device, cannot in and of itself amount to a definition of persons with disabilities.

3.3.3.	Indirect discrimination
Although clause 6(1) prohibits indirect discrimination, the SAHRC is of the view that indirect discrimination should receive more prominence in the Bill.  Indirect discrimination is a little understood concept, which affords a back door access to unfair discrimination.  The SAHRC is of the view that indirect discrimination should be defined in the Definition section along the following lines:

“indirect discrimination” means a condition, requirement, policy, situation, rule, or practice that has, or is likely to have, the effect of disadvantaging an individual or a group of persons who are identified by any of the prohibited grounds.

In this way, the Bill can perform its educational function and clearly proscribe such unfair discrimination. 

3.3.4.	Prohibition of racial discrimination or racism (clause 8)
Clause 8(b) refers to:
the operation of any activity which is intended to promote, or has the effect of, exclusivity, based on racism or racial discrimination and which results in the de facto exclusion of persons of a particular race group under any principle that appears to be neutral, such as in sport, the recognised professions and health services 

The SAHRC submits that the word ‘policy’ should be added, as set out below, in order to capture all forms of indirect discrimination in this section.  In many instances policies may appear neutral on the face of it, but in effect reinforce discrimination.  

The SAHRC is also of the view that ‘banks’ should also be enumerated as an example, as set out below.  The reasoning behind this inclusion is that banks and banking facilities are clearer, more identifiable sectors than sport and professions.

The SAHRC recommends that clause 8(b) read as follows:
the operation of any activity or policy which is intended to promote, or has the effect of, exclusivity, based on racism or racial discrimination and which results in the de facto exclusion of persons of a particular race group under any principle that appears to be neutral, such as in sport, financial services, the recognised professions and health services

3.3.5.	Measures to prevent and eliminate racial discrimination (clause 9)
The SAHRC is of the view that a section, similar to clause 12(2)(c), should be included under this clause.  Clause 12(2)(c) refers to the inequality of access to resources.  As a result of historical experience, people have not had access to resources on the basis of race.  The Bill should more clearly promote all peoples’ access to resources.

3.3.6 The definition of unfair discrimination
The SAHRC supports the definition of unfair discrimination contained in the Definition section of the Bill.  It is, however, concerned that certain sectors have definitions of unfair discrimination which are at variance with this definition.  

In Part D: Education, clause 17(1); Part E: Health Care, clause 20(1); Part F: Accommodation, Land and Property, clause 23(1); Part G: Insurance, clause 26(1); Part I: Goods, Services and Facilities, clause 32(1); Part J: Associations and Partnerships, clause 34(1) and 35(1); Part K: Clubs and Sport, clause 38(1) and Part L: Professions, clause 41(1) reference is made to “…unreasonably discriminate.”    The SAHRC is of the view that “unreasonably” should be deleted from the clauses in order to retain one notion of unfair discrimination, as contained in the Definition section.  The term “unreasonably” imports a new notion into the idea of unfair discrimination, which is best dealt with in terms of the defences to unfair discrimination.

The SAHRC is of the view that one definition of unfair discrimination in the Bill should be utilised across all sectors and within the context of the Bill.

3.4.	Powers of the Minister 
The Minister for Justice and Constitutional Development should have time periods within which he/she must have performed certain tasks, for example, the setting up of and training of the courts and their personnel.  

3.5.	Enforcement mechanisms
The SAHRC notes that the Bill supports the utilisation of the magistrate’s courts and High Courts as equality courts as a means to reduce costs.  The SAHRC is concerned that these courts are already overburdened and economically inaccessible.  They do not have a history of an understanding of equality issues and the education procedure envisaged by the Bill may take an inordinate amount of time to implement.  The SAHRC is also concerned that, by utilising the current court structure, equality issues may not receive the attention and priority that they require in order to give meaning to this Bill.

The SAHRC is of the view that the question of setting up a separate Equality Court or Tribunal should be revisited, in terms similar to those, set out below.12  It does, however, support the utilisation of the current proposal within the five-year review period, as a forerunner to a separate Equality Court or Tribunal.  This will ensure that matters relating to this Bill may be adjudicated on, with immediate effect.  The SAHRC is of the view that it should be afforded locus standi to engage in matters in both the magistrates’ court and the High Court as amicus curiae and that the Bill should reflect this.

The ELDU visited the prospect of a separate Equality Division or Tribunal in the Framework Document referred to in the first paragraph of this submission.  There is a precedent for an inexpensive, yet effective separate tribunal to be found in section 30B of the Pensions Fund Act No 24 of 1956.  The Pension Funds Adjudicator is a permanent, independent body which adjudicates on all matters pertaining to pension funds.

South African Institute of Race Relations
SOUTH AFRICAN INSTITUTE OF RACE RELATIONS

 Introduction
It is axiomatic that decades of statutory race discrimination, especially under the former National Party government, have inflicted immense harm on black South Africans. `Bantu' education, pass laws, job reservation, forced removals, inferior services, restrictions on land ownership and use and businesses opportunities, are only some of the many burdens under which black people laboured for many long years. Compounding the lack of economic freedom for black people was the denial of their civil and political rights - including restrictions on speech and other freedoms, the exclusion of black people from the franchise, and the detention, torture, and/or killing of many black leaders. Even citizenship was ultimately to be denied to all black South Africans under the `homelands' system.

The Institute has documented all this in very great detail over seven decades. Its chief executive, Mr John Kane-Berman, also summarised the pervasive impact of race discrimination when he wrote in the Financial Mail in 1974:

"Discrimination is at the very heart of our society. It governs every facet of our lives from the cradle to the grave - and even beyond, since even our cemeteries are racially segregated. It is enforced where we live, where we work, where we play, where we learn, where we go when sick, and on the transport we use. Not only does government condone it; it systematically pursues it, preaches it, practises it, and enforces it. It is enshrined in our constitution, written into our laws, and enforced by our courts."

The ongoing effects of apartheid are starkly evident today in the poverty that afflicts so many millions of black South Africans. Unemployment rates are higher among black people than among others, and are especially high among young African women. Malnutrition rates are higher among Africans, as is the infant mortality rate. Vast numbers of African households do not have even the piped water and easy transport, let alone the telephones and internal sanitation, that very large proportions of other people take for granted. Millions, denied a decent education, are functionally illiterate.

Now that the statutory race discrimination that characterised apartheid rule has been abolished, one of the central challenges facing the country is to overcome the legacy of those race-based laws and to liberate our people from poverty and all its related social ills.

Within this context, two issues now merit particular attention. The first concerns the optimum means of overcoming widespread poverty. The second is to find an effective way of dealing with all racist conduct, motivated by racial prejudice, that persists in the post-apartheid era and causes pain to people at all levels of society (see Finding a solution, below).

The need for economic growth
The poverty, illiteracy, and disease that beset so many fellow South Africans cannot be ignored by those who are so much better off. The only question is how best to deal with them. 

The government has already adopted a sound overall strategy to counter poverty and inequality. This is encapsulated in the GEAR document. Since its adoption in 1996, South Africa has benefited significantly from the consistent application of the fiscal and monetary policy that GEAR prescribes.

However, GEAR envisages far more than maintaining strict fiscal and monetary discipline. Such discipline, as Reserve Bank governor Tito Mboweni has said, is merely a means to promote financial stability. And this, in turn, is merely a means to the overall goal of stimulating investment and growth. GEAR's essence is that faster growth will provide the way out of poverty - and that the private sector must function as the engine of that growth. 

The Institute has always supported GEAR, not because the policy suits the private sector or local and foreign investors per se, but because we agree with the department of finance that private-sector-led growth is the way out of unemployment, poverty, and inequality. We have also always taken the view that the single most important means of liberating the poor is to enable them to find jobs. In this connection, self-employment, employment in small businesses in the formal and informal sectors, or employment in large corporations in the formal sector, are all extremely important.

We further believe that all policy must harmonise with the objectives of promoting growth and facilitating the generation of new jobs. Policy must avoid contradicting these goals wherever possible. The Equality Bill, however, risks undermining GEAR.

If we are to attain the growth we need, we must attract more foreign direct investment (FDI). South Africa has a low domestic rate of fixed capital formation. It is currently running at only about 16% of GDP, against a desired level of 25%. Various positive factors, including a more vibrant international economy and our current lower interest rates, are now poised to stimulate investment and lead to increased rates of growth, averaging some 3% in 2000 and beyond. This, however, will still be insufficient to uplift the destitute. For this goal to be achieved, we must have greater FDI. We therefore should be wary of allowing current stimulatory factors to be counteracted by regulations which may discourage investment.

We also need to avoid the phenomenon of `jobless' growth. We must encourage the private sector not only to invest, but also to invest in ways that will generate new jobs. The government has recognised the problematic nature of certain minimum employment conditions in that employers of fewer than ten workers will have some of the requirements of the Basic Conditions of Employment Act of 1997 applied to them less stringently. In mandating this, the government has acknowledged the importance of small business in generating jobs. A gain attained in one sphere should not now be undermined by subjecting small business to further regulation under the Equality Bill.

In speaking of the negative effects the bill is likely to have on business, the Institute is not seeking to promote the interests of the business community. Organised business can do that for itself. For us the key issue is how the bill is likely to impact upon the poor. Business can avoid unwanted regulation by going off-shore, or by declining to offer products where the associated risks have become too high. The poor, however, have no alternatives. It is they who will suffer if the products currently on offer are reduced, or if the price of goods and services is increased to offset the additional risks that have resulted from government policy. This is why the Institute must question the appropriateness and the economic wisdom of this bill.

Key features of the Equality Bill
Overview
The Equality Bill has been made so broad in its scope that its implications are virtually impossible to grasp in full. It lists 17 grounds on which unfair discrimination is prohibited. These are ‘race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language, and birth'.The bill further prohibits unfair discrimination on `any other recognised ground', and such grounds may expand in the future, as has happened in the US. 

As further outlined below, the bill also reverses the normal onus of proof, gives locus standi to sue to a wide range of individuals and organisations, empowers new ‘equality courts' to award damages and make other orders, and allows `questions of fact' regarding alleged unfair discrimination to be decided by lay assessors rather than judicial officers. 

The bill expressly covers education, health care, accommodation, land, property, insurance, pensions, goods, services, banking, entertainment, refreshment, transport, and travel. Sectors that are not listed may be covered too, for the bill provides that the inclusion of any one sector is not to be interpreted as signifying the exclusion of any other.

The Equality Bill also overrides all law other than the constitution. Various unforeseen consequences may arise from this. To cite but one example, the department of health has spent many months negotiating with medical aid schemes the content of the regulations promulgated in October 1999 under the Medical Schemes Act of 1998. Now, the provision in the October regulations that allows medical aid schemes to levy `late-joiner' penalties on those who join schemes only after turning 30 is to be overridden, it seems, by the Equality Bill.

There is a risk that the combined effect of the bill's provisions will be to increase, significantly, the `hassle' factor involved in doing business in South Africa. The legal issues raised by key terms of the bill are thus not mere technicalities. They could have important economic consequences (including many that are unintended). Some, in addition, raise issues of principle regarding the rule of law and the requirements of due process.

Unfair discrimination
The goal of the bill is not only to put an end to incidents of deliberate discriminatory treatment. As part of its endeavour to eliminate `systemic' discrimination too, the bill will also prohibit any business policy or practice that is race neutral but which has a `disparate impact' on black people compared to whites, on women compared to men, on older people compared to younger people, and so forth. In all the sectors covered by the bill, businesses will thus run the risk that standard practices, applied equally to everyone, will be construed as prima facie evidence of unfair discrimination. The only way to avoid such liability, as the equality legislation drafting unit has foreshadowed, may be to grant preferential terms to certain groups, and to black people in particular.

This may appear a desirable redress for decades of past discrimination. In reality, it could prove counter-productive in certain respects, if normal business operation is impeded in such a way that expansion or investment are damaged. The impact of any resulting economic malaise is likely, as noted, to fall most heavily on the poor. 

There is a point of principle at stake as well. The rule of law has traditionally required equality before the law. It has demanded that all people, irrespective of race, gender, or other immutable and irrelevant physical characteristics, should be treated in the same way by their governments. (Apartheid legislation infringed this principle absolutely, of course.) Where the non-discrimination principle is extended to the private domain, the rule of law would likewise seem to require that private persons should likewise treat others equally, and without regard to race, gender, or other similar attributes. The Equality Bill will undermine this principle, however, by allowing business to be held liable, under the `disparate impact' doctrine, for treating its customers on an equal basis and without regard to their race, sex, age, or other characteristics.

The bill also erodes the principle of equality before the law in another way. It indicates that only those who can prove their membership of a disadvantaged group or a `violation of the right to dignity', will be able to sue for unfair discrimination. In practice, this could exclude various individuals from invoking the protection of the statute.

These aspects of the Equality Bill thus infringe not only the equality principle, but also the constitutional provision (in section 9(1) of the 1996 constitution) that `everyone is equal before the law and has the right to equal protection and benefit of the law'. Though preferential terms of business for black people might be legitimate under the `affirmative action' provisions of the constitution (contained in section 9(2)), unequal treatment will still infringe the underlying core principle of equality before the law. In addition, it is difficult to see how excluding some South Africans from suing for unfair discrimination could be justified either by section 9(2), or reconciled with the access to court guaranteed by section 34 of the constitution.

The normal onus of proof
The normal rule in civil litigation is that plaintiffs must prove every element of the wrongdoing (for example, the breach of contract, or the delict) that entitles them to compensation for the loss they have thereby suffered. The Equality Bill, however, reflects a growing trend in our law to reverse the normal onus of proof, and to place the burden on defendants to disprove their liability. 

This raises another point of principle. The rule of law also requires that every individual be regarded as innocent until his or her guilt has been properly proved. Under apartheid rule, this principle was continually abrogated. It is one of the great achievements of our new constitution that it guarantees the presumption of innocence. We should not, now, fall into the trap of allowing difficulties of proof to erode, bit by bit, the presumption of innocence that is so crucial to due process and the rule of law.

The Equality Bill is also contradictory as to the circumstances in which the onus shifts. Mostly, the bill seems to envisage that the onus will shift after `prima facie' evidence of unfair discrimination has been provided. However, subsection 43(3) reads: `If unfair discrimination is alleged, there may be no finding that it is reasonable and justifiable in the circumstances unless it is established that the person or group affected by the discrimination cannot be accommodated without unjustifiable hardship.' This indicates that the mere allegation of unfair discrimination will place on a respondent the burden of proving `unjustifiable hardship'.

The role of lay assessors
Every magistrate's court and high court will be empowered to function as an equality court. 
Though judicial officers are to preside over the equality courts, they will not necessarily be able to decide all aspects of the cases before them. If either party so requests, or if the judge or magistrate considers it in the interests of justice, two lay assessors may be chosen from the community to assist in hearing the matter. Matters of law must be decided by the judge or magistrate (as must disputes as to whether a particular issue is a matter of law or a matter of fact). However, on all matters of fact the two assessors may override the judicial officer, and their decision is then the decision of the court. Matters of fact include the quantum of damages to be awarded. This is surely the function of the judicial officer.

If a judge or magistrate thinks the assessors in a case have `clearly made an incorrect finding', he or she can refer the decision to the High Court for review. However, no such review is possible if the party against whom the decision has been made was assisted by a legal representative. Though the bill provides for appeals to the High Court and, ultimately, the Supreme Court of Appeal, the legal costs involved in bringing an appeal are likely to be considerable.

Lay assessors, by definition, are unlikely to have the same training or experience in weighing contradictory evidence as judicial officers. Their role should thus rather be confined to advising judicial officers, who should be entitled to decide all questions of law and fact. Judicial officers who disagree on questions of fact with their two assessors should, however, have to explain in full the reasons for their decisions.

Encouraging an upsurge in litigation
The Equality Bill is likely to encourage an upsurge in discrimination suits, which will put further pressures on our heavily burdened courts and add to the `hassle factor' involved in doing business in this country. In particular, the bill will allow the Human Rights Commission (HRC) to bring claims on behalf of aggrieved individuals, using state revenue for this purpose. It will also allow the HRC to have damages awarded to it directly, thus giving the commission a financial stake in initiating litigation. The bill fails to specify, moreover, the basis on which any damages awarded to the HRC are to be computed. This might make possible the award of punitive damages to the commission, even though such damages are unknown in our law, and even if the HRC is not the aggrieved party.

Further, the bill will seemingly preclude legal costs being awarded against a losing claimant. In doing so, it will remove one of the most important practical constraints on the bringing of weak or even vexatious claims.

The bill also allows proceedings to be brought on a class basis. Though class actions may assist the indigent and help streamline the judicial system, they may also generate various problems. In particular, they may allow weaker claims to be subsumed within their overall ambit, while adding to the costs and difficulties of mounting a defence. Moreover, the indigent have already been assisted in bringing suit by the Contingency Fee Act of 1997, and the need for class actions to be included in this bill is thus unclear.

Finding a solution
The 1996 constitution, in section 9(4), provides that: `No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3)'. (Subsection (3) lists the same 17 grounds as are contained in the Equality Bill.) Section 9(4) then continues: `National legislation must be enacted to prevent or prohibit unfair discrimination.' 

The constitutional requirement could be met by concentrating, in a reformulated anti-discrimination bill, on proscribing the form of discrimination that has generated by far the most misery for the greatest number of people over the longest period of time. This, clearly, is race discrimination. Such discrimination, more than discrimination on any other ground, is what has bedevilled this country and its people, leaving a legacy of poverty, anger, bitterness, and personal humiliation.

All forms of unfair discrimination are, of course, already prohibited by the constitution. By enacting a bill that prohibited race discrimination alone, we could meet three important objectives. We could satisfy the constitutional requirement for national legislation. We could recognise the poverty as well as the pain that race discrimination has done so much to engender. And we could also safeguard and facilitate our future economic growth by adopting a statute that would not have the unintended consequence of discouraging the foreign investment we need.

The immediate imperative of such a statute would be to put an end to racial incidents in which racially discriminatory treatment was motivated by racial prejudice. Conduct of this kind could be made actionable under civil law, while the perpetrator could be compelled to pay damages for any loss caused as well as for pain and suffering occasioned. 

The normal principles of civil law would continue to apply. A plaintiff suing for damages on this basis would need to prove the wrongdoing in question, including the intention to discriminate on racial grounds. Since the proceedings would be civil rather than criminal, the standard of proof would be proof on a balance of probabilities, rather than the higher standard, required in criminal law, of proof beyond a reasonable doubt.

Race discrimination suits could continue to be brought in the ordinary civil courts, with a right of appeal lying ultimately to the High Courts and the Supreme Court of Appeal. Within the magistrates' and high courts, all facets of each case could be adjudicated by judicial officers with experience and/or training in interpreting law as well as in weighing all relevant evidence. If necessary, an advisory role could also be given to lay assessors.

A plaintiff who demonstrates that race discrimination of the kind in issue has indeed occurred would be entitled to appropriate relief, including an apology from the defendant. An interdict against any repetition of such conduct could also be included in the remedies available. Punitive damages have no place in our law, however, and should not be introduced. The common law rules of locus standi could apply (the indigent being assisted in bringing suit by the Contingency Fees Act), as could the normal rules regarding the award of legal costs.

Such a law would not, of course, purport to address the poverty and inequality which afflict so many millions of South Africans. This, realistically, can only be tackled in other ways, and especially by rigorously and determinedly implementing GEAR. In addition, the process of privatisation could be accelerated. We are fortunate that the government has assets worth R300 billion that it could sell to reduce infrastructural backlogs, while also using part of the proceeds to donate shares to the poor.

17th November 1999

South African Insurance Association
The South African Insurance Association (SAIA)

17 November 1999

The Chairperson
Ad Hoc Joint Committee on the Promotion of Equality and Prevention of Unfair Discrimination Bill

PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL
The South African Insurance Association (SAIA) thanks the Committee for the opportunity to present its submission on the Promotion of Equality and Prevention of Unfair Discrimination Bill. The short-term insurance industry recognises and supports the need to enact legislation preventing unfair discrimination. However, the Bill as published exceeds international standards applied in this type of legislation, and will cause permanent damage to the industry if enacted in its current form.

The SAIA represents the vast majority of short-term insurance companies. 

The SAIA is a member of Business South Africa (BSA) which will also be making a submission on this Bill. The BSA submission will contain comment on issues of principle contained in the Bill. SAIA would like it placed on record that it fully supports the BSA submission. Since the BSA submission will be of a general nature the SAIA has in this submission focussed only on issues specific to the insurance industry.

Throughout history the fundamental basis of insurance has been that of transfer of risk.  A person passes the risk of losing all his worldly goods or becoming disabled and unable to earn, onto another body – the insurance company. The insurer adopts that risk through analysis of its chances of suffering a loss and by spreading the risk amongst groups of insureds to insure sufficient levels of profitability.  These levels of profitability have traditionally been low and more recently, the industry has incurred underwriting losses.  To prevent insurance company collapses, which would have a severe impact on the economy, an insurer needs to practice proper underwriting criteria.  This entails a company correctly and as accurately as possible giving consideration to risk factors which will determine its chances of paying claims.  

Risk factors that need to be taken into consideration on, for example motor policies, are factors such as age of the driver. This is because older drivers are more experienced and less likely to have an accident than a twenty-one year old.  The area of residence may be a factor relating to property insurance since according to national statistics some areas are more prone to flooding than others. These factors are justifiable in ensuring proper treatment of insureds, by ensuring that the person who properly manages his risk is not discriminated against by paying for the person who does not. Proper management of risk is important to ensure insurance companies can carry on the normal course of business without the real threat of financial collapse.

Since many of the risk factors taken into consideration by insurers are listed under the Prohibited Grounds in the Bill, it is clear that some of the practices currently used will have to be defended as ‘justifiable’, as indeed they are.

At present in South Africa only approximately fifteen percent of people are insured in the short-term market.  One of the reasons for this low level of insurance is affordability.  It is therefore extremely important that all measures be taken to prevent additional costs being added to the price of insurance.

The Bill will add unnecessarily to the cost of insurance by not allowing companies to practice proper underwriting principles or by spending great amounts of time and money proving its actions are justifiable.  The Bill will therefore negate its own purpose.  Insurance will become less accessible to even more people, not only because it will become affordable only to the wealthy but because the industry will essentially be undermined, resulting in withdrawal of investors and a shrinkage in the number of companies willing to operate in the market. 

The majority of South African insurance companies have overseas shareholding and withdrawal of this investment will result in the closing down of companies bringing with it massive job losses. The Short- and Long-term insurance industries jointly employ over 120000 people and the impact not only on employment but also the economy in general will be devastating. Some companies have already indicated their intentions to review their participation in the local market if the legislation is passed in its current form. This will result, in essence, in greater discrimination and inequality.

SAIA in the brief time made available have communicated with international markets regarding the prevention of discrimination legislation in place in those countries. It has been confirmed that in all countries researched, exception clauses exist in the relevant legislation allowing for proper insurance principles to be practised, since these principles are regarded as reasonable and necessary for an efficient industry. These same principles have not been included in the proposed legislation despite this international legislation being considered by the researchers and drafters of the Bill. We have therefore included alternative wording for your consideration, compiled from examples of international legislation. This wording would be supported by the South African industry. 

The insurance industry strongly supports the principles of the Bill in preventing unfair discrimination. In this spirit, the SAIA, has been receptive to other consumer protection legislation, which endorses similar principles – legislation and regulation such as the Policyholder Protection Rules and the Financial Advisors Bill.

BARRY SCOTT
CHIEF EXECUTIVE

SUBMISSION:
SOUTH AFRICAN INSURANCE ASSOCIATION

1. STATUS OF SAIA
1.1 The South African Insurance Association represents short-term insurers in South Africa.

1.2 The SAIA is authorised to make these written comments on behalf of the organised short-term insurance industry.

2. CURRENT LEGISLATION
2.1The short-term insurance industry is regulated by the Short-term Insurance Act 1998  together with its regulations and is under the regulatory control of the Financial Services Board.

2.2 The Advisory Committee under the Act and the Registrar of Insurance will be publishing Policyholder Protection Rules under Section 55.  These rules will protect policyholders by prohibiting certain provisions in insurance policies.  The rules aim to ensure that policies are entered into, executed and enforced in accordance with sound insurance principles and practice in the interests of the parties and the public interest generally.  That public interest will encompass the public interest as embodied in the Constitution.

2.3 The Advisory Committee includes representatives of consumer bodies.  

2.4 The Short-term Insurance Act has elaborate provisions relating to the business and administration of short-term insurers and their financial arrangements.  Unless sound insurance practices and principles are followed to maintain insurance companies in a financially sound condition, the collapse of insurers to the great detriment of the public is a real threat.

2.5 The Long-term Insurance Act 1998 specifically provides in Section 46 (b) that a long-term insurer shall not make a distinction between premiums benefits or other values of different long-term policies unless the distinction is actuarially justified.  This in itself is an example of an existing anti-discriminatory provision already in the insurance legislation.

2.6 There is a body of legislation being developed under the auspices of the Financial Services Board and the Department of Finance specifically aimed at the protection of consumers (e.g. the Financial Advisors Bill and related legislation).

3. OTHER PROPOSED LEGISLATION
3.1 Project 42 of the South African Law Commission has for some years, with wide-spread public input, considered Unreasonable Stipulations in Contracts and Rectification of Contracts which are unreasonably prejudicial or oppressive to the parties.  

3.2 That legislation, when enacted in final form after public debate, will deal with unfair contract terms and will also apply Constitutional principles.

4. NATURE OF INSURANCE
4.1 The fundamental basis of insurance is:

4.1.1 Transfer of risk by people who wish to protect the financial security of their estates.  A large number of potential contributors contribute towards covering losses which they cannot bear individually.

4.1.2 Insurance companies provide insurance for this transfer of risk, which insurance must of necessity be both profitable and marketable.

4.2 Thus, if the limited financial resources of individual insured persons can be harnessed by an insurance company in a way which is a rational and affordable transfer of risk, the individual gains the security he or she requires.  Excessive tampering with this social contract does not merely disadvantage insurers.  It disadvantages millions of ordinary insured people seeking to create financial security in the face of dangers to their lives, persons and estates.

4.3 A court will not be able to measure the financial circumstances of an insurer in the short term.  Short-term insurance goes in cycles.  Short-term insurers are currently in a cycle where there are little or no underwriting profits at all.  Insurers will be at great risk if abilities to underwrite or to decline to accept risks are determined by courts and not by experienced insurers themselves, their underwriters, or their actuaries.

4.4 An insurer, to achieve profitability and marketability of its products and thus to remain in the market, must be able to make an accurate and reliable calculation of the nature of the risk which is being shifted and the probability of a claim materialising amongst a specific group as well as of the premiums to be charged.

4.5 The above principles have operated for the benefit of the public since the 14th century.

[For a more detailed exposition, see Reinecke and Van Der Merwe : General Principals of Insurance : Paras 1 – 5]

5. INTERNATIONAL BACKING
5.1 The South African Insurance Industry cannot survive without substantial backing from insurers and re-insurers throughout the world particularly Europe.

5.25.2 Under foreign law, the above principles are applied throughout the world.

5.35.3 If the building blocks of insurance are tampered with so that it is no longer possible to assess profitability and marketability, this underlying support will be lost, to the considerable detriment of everyone in the country.

5.45.4 The adverse effect on the economic and social role of insurance that the proposed legislation will bring about will effect the way that we are looked at internationally as regards re-insurance backing and in relation to the international ratings given to our economy and our insurance industry.   Both are vitally important to international investment and the support for the local insurance industry.

5.55.5 Those people with the option of doing so will choose to invest and insure overseas rather than in South Africa to the considerable detriment of the economy, the insuring public, and those employed by the insurance industry.

6. SUPPORT FOR PREVENTION OF UNFAIR DISCRIMINATION
6.1 The insurance industry supports the Bill of Rights and accepts their obligations under Section 9 (4) and accepts the obligation not to discriminate unfairly directly or indirectly against anyone on grounds in Section 9 (3).  National legislation must be enacted to prevent and prohibit unfair discrimination.

6.2 Legislation such as the provisions in proposed Bill (B57-99) which undercut the basis upon which insurers differentiate in underwriting and accepting risks, despite the intention of promoting equality, will not serve the general public interest no matter how good the motive.

6.3 We cannot cut through the principles of a market economy and undercut the entire law relating to freedom of contract and still have a surviving economy and a healthy insurance industry.

7. BILL UNCONSTITUTIONAL
7.1 To the extent that the proposed Bill seeks to promote equality by eliminating market forces and freedom of contract it is unconstitutional.

7.2 Firstly, and paradoxically, it takes away from insurers and all policyholders insured with them the enjoyment of rights and freedoms and the benefit of the law.

7.3 Secondly, it cuts right through the insurers’ right to choose their trade, occupation or profession freely, regulated by limitations reasonable and justifiable in an open and democratic society having regard to the factors in Section 36 of the Constitution.

7.4 Thirdly, the deprivation of insurers’ right to sell products which are marketable and profitable is a deprivation of property.

7.5 Fourthly, it discriminates against policyholders.  For instance, there is every reason to discriminate on the basis of age in favour of pensioner motorists rather than having pensioners sponsor the premiums of  21 year old males driving sportscars.

7.6 The suggestion that persons affected by the legislation will have to go before Courts which are trained in a certain way deprives parties of access to fair public hearings in a Court.  In The President of the RSA  vs  S A Rugby Football Union 1999 (4) SA 147, the Constitutional Court discussed the nature of the judicial function and these provisions are incompatible with the Court’s views on impartiality.

7.7 In City Councillor, Pretoria   vs   Walker 1998 (3) BCLR 257 CC, Sachs J said:  “An undue enlargement of the concept of indirect discrimination would mean that every tax burden, every licensing or town planning regulation, every statutory qualification for the exercise of a profession, would be challengable simply because it impacted disproportionately on blacks or whites or men or women or gays or straights or able-bodied or disabled-people.  If the State in each such case were to be put to the burden of showing that differentiation was not unfair, the Courts would be tied up interminably with issues that had nothing to do with the real achievement of equality and protection of fundamental rights as contemplated by Section 8 [now Section 9].  It would, accordingly, be spreading Section 8 far too thin to achieve its purpose if each and every measure of every kind were to be regarded as effecting indirect discrimination which was presumptively suspect”.

If you substitute the concept of insurance and insurance premiums in the example given above, the remarks would apply equally well to what the proposed legislation seeks to do to insurers and their policyholders.  The legislation will frustrate rather than promote the achievement of real equality.

7.8 The reverse onus provisions are not justifiable.  Section 45 (1) should therefore not place an onus of proof on the respondent.  The respondent should, however, be burdened with the obligation to lead evidence to show that the discrimination was not unfair.

7.9 The legislation seeks to foist onto private enterprises and private insured persons the obligations of the government to provide things such as healthcare and social security which the government itself only has to provide “within its available resources”.

7.10 The legislation would in effect be subordinate to the Constitution and cannot be in vague terms which go further than the Constitution itself.  To suggest, for instance, that one of the “prohibited grounds” of discrimination is “any other recognised ground” will make it impossible to do insurance business in South Africa with any commercial certainty.

8. NEDLAC AND OTHER BODIES
8.1 The Bill in its present form makes massive inroads into the social and economic policy of the country and should of necessity have been referred to NEDLAC under the National Economic, Development and Labour Council Act. 1994.

8.2 It is also extremely unfair to single out insurers, banks and other bodies and thrust upon them legislation which has been years in the drafting with the minimal opportunity given to them to consider and comment on the legislation.  There are major organisations representing all types of business in South Africa affected by the Bill (such as the SAIA) which could easily have been consulted but were not consulted at all.  On 11 November 1999, the Pretoria High Court struck down certain regulations relating to microlenders because legislation was published without consultation and without taking into consideration factors affecting the economic viability of the industry.

9. PUBLIC COMPANIES
9.19.1 Most major insurers are public companies with shareholders and other stakeholders such as their employees.

9.2 In the field of healthcare, the Constitutional Court held (Soobramoney  vs  Minister of Health, KwaZulu-Natal 1998 1 SA765CC), that a provincial administration, responsible for healthcare, is involved in difficult decisions fixing a health budget and at a functional level in deciding on the priorities to be met and is entitled to discriminate. 
 
9.3 The present legislation seeks to take away from a private or public company any right to make its underwriting decisions or actuarial calculations as to the profitability and marketability of its products and as to the financial soundness of the company for the benefit of its shareholders, policyholders and other stakeholders.

9.4 It is not the function of government to control free market business to the point of strangulation when less drastic legislation would better achieve the spirit, purport and objects of the Constitution.

10. THE BILL
10.1The Bill has many provisions which go beyond what is necessary to uphold the above principles.  The most onerous provisions are to be found in Chapter 3 of the Bill dealing with defences and burdens of proof.

10.2 The most destructive provision, in so far as the economy is concerned, is Section 43 (3) according to which the test becomes not whether the insurer “unfairly or unreasonably discriminates” but whether the person or group allegedly affected can be “accommodated without unjustifiable hardship”.

10.3 It is impossible to run an insurance company or an economy on the test of “unjustifiable hardship”.   The profitability and therefore survival of the insurance industry cannot be based on such a test.  In any event, the hardship that will be suffered will not simply be the hardship of the insurance industry.  It will be a hardship upon every policyholder who has to sponsor someone who would otherwise have an uninsurable risk profile.

10.4 Section 43(3) and 43(4) should be deleted.

10.5 Section 44 dealing with dominant or substantial causes is also vague, destructive of economic forces and unnecessary.  It is sufficient that differentiation has to be fair, reasonable and justifiable in the circumstances.

11. INSURANCE PROVISIONS : CHAPTER 2 : PART G
11.1 Differentiation is the essence of insurance.  There are literally thousands of different insurance products which differentiate between different groups of people who have different economic and other interests and who share and transfer risks in amongst themselves to the benefit of all of them.  That is why people buy certain types of insurance and not others.

11.2 If you legislate against differentiation, you legislate against insurance itself and undercut its foundation.

11.3 The definitions in Section 25 are in language which is inappropriate in the context of South African insurance legislation and include terms which are no longer used in the insurance legislation itself.

11.4 Specific categories of insurance should be defined in the terms used in the Long-Term Insurance Act 1998 and the Short-Term Insurance Act 1998 (SIA).

11.5 It is respectfully submitted that a more appropriate approach is reflected in equivalent legislation in Australia, New Zealand, United Kingdom, Europe and Canada.
11.6 Insurance provisions rationally connected to the spirit, purport and objects of the Constitution should be along the lines set out in the Annexure to this submission.

11.7 Such legislation would enable an insurer to justify its manner of carrying on insurance business by producing credible actuarial or statistical evidence and other evidence relating to transfer of risk for the benefit of policyholders.

11.8 The specific insurance legislation proposed in the Annexure will enable the parties and any Court involved to assess whether the insurer has a reasonable alternative according to the statistics which would avoid discrimination.  It would have to be established, however, that the alternatives are economically reasonable.  The insurance industry is a highly competitive industry and not every company can be all things to all people.  A system of this nature works extremely well in, for instance, Australia.

12. SUMMARY  
12.1 	The insurance industry cannot overemphasise the drastic extent of the inroads into the basis of insurance and the threat to the insurance companies that the proposed legislation makes.

12.2 Parliament must not be tempted to make inroads into the market economy which will benefit nobody.

12.3 	If we force insurers out of business or force insurers to increase their premiums dramatically, we will create less insurance and not more insurance, at greater cost and less benefit;  and nobody will gain any advantage.

CHAIRMAN AND DIRECTORS
THE SOUTH AFRICAN INSURANCE ASSOCIATION
JOHANNESBURG

ANNEXURE
PROPOSED INSURANCE PROVISIONS
PART G

INSURANCE
Definitions
In this Part-
“insurance policy” includes any long-term policy referred to in the Long-term Insurance Act 1998 and any short-term policy referred to in the Short-term Insurance Act 1998, but does not include a retirement annuity fund.

“insurer” means a person who issues insurance policies or makes such policies available to others.

Prohibition of unfair discrimination in provision of insurance services
26.	(1)	Every person has a right not to be unfairly discriminated against in respect of insurance services on the grounds of race, gender, sex, pregnancy, marital status, ethnic origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

Every person having legal capacity has a right to contract on equal terms without unfair discrimination because of race, gender, sex, pregnancy, marital status, ethnic origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

An insurer may discriminate against any person in the provision of insurance on the grounds of gender, sex, pregnancy, marital status, sexual orientation, age or disability if:

The discrimination is based on actuarial or statistical data from a source on which it is reasonable for the insurer to rely;  and

The discrimination is reasonable having regard to the data.

Measures to prevent and eliminate unfair discrimination and to promote equality in provision of insurance services
27.	The Minister responsible for finance, in conjunction with other relevant Ministers, must take steps necessary to prevent and eliminate unfair discrimination and to promote equality in the area of insurance provision as contemplated in section 51(4).

South African Jewish Board of Deputies
SA JEWISH BOARD OF DEPUTIES (CAPE COUNCIL) 

THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL ("the Bill")
1. This submission is made by us in connection with the Bill.

2. At the outset we record that this Board supports the objectives of the Bill as outlined in paragraph 2 of the Memorandum to the Bill.  However, in so doing, we respectfully submit that same omits to address certain fundamentals which we believe are necessary so as to bring the Bill in accord with international democratic practices.  We respectfully propose that having regard to:-

2.1 section 16(2)(c) of the Constitution which provides that the right to freedom of expression does not extend to:-
“advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm”* and

2.2 article 4 of the Convention on the Elimination of All Forms of Racial Discrimination (“the Convention”) which requires States on which the Convention becomes binding to:-
“declare an offence punishable by law* all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such acts against any race group or group of persons of another colour or ethnic origin”

	and taking into account

2.3 the dangers of racial disaffection and strife, potential destabilitation of society and undermining of human dignity wrought by racial hate speech, abuse and group defamation;  and

2.4 the fact that such incitement and hate speech may not always lead to immediate violence but can cause harm (a term that is obviously wider than “violence”) as contemplated by section 16(2)(c) of the Constitution,

the following amendments should be effected to:-

-		section 8(a) of the Bill:-

“The dissemination of any propaganda or idea suggesting the racial superiority or inferiority of any person or group of persons, including incitement to cause harm, racial abuse and group defamation, and including incitement to, or participation in, any form of racial violence”;

the Bill should go further than to merely prohibit such conduct, but that, in conformity with article 4 of the Convention, it should create in that regard a criminal offence punishable by law.

4.1 In addition to the aforegoing, we draw attention to the fact that many religious communities in South Africa have over many decades and as is normal and accepted in virtually all other democratic countries (and is, inter alia, in accordance with the international conventions to which South Africa is now a party) established, funded and administered schools, religious, welfare and similar such institutions to cater for members of such communities with a view to the maintenance and promotion of their faith and their religious observances within such institutions, and to create an environment that is conducive to the unhindered and normal practice of the religious observances of such faith communities, without creating any racial barriers.

4.2	Accordingly, we propose that section 43 of the Bill be amended so as to provide that:-

			“Nothing contained in this Act shall derogate from the right of educational, religious, welfare and similar such institutions established, funded and administered by a bona fide religious community to limit admission to and administration of such institutions to members of their own faith, provided that in so doing they do not discriminate on the grounds of race or any similar such grounds.”
 
5. It is to be appreciated that the time period afforded all interested parties within which to comment on the Bill has been extremely limited and in the circumstances the aforesaid comments should not be deemed exhaustive and we reserve the right to supplement our comments at the public hearing of the Bill which will shortly take place.

6. Please favour us with your formal acknowledgment.

RUSSELL GADDIN
NATIONAL CHAIRMAN 

· our underlining

Winnie Mandela Residents Association, Olifantsfontein
WINNIE MANDELA RESIDENTS ASSOCIATION, OLIFANTSFONTEIN

We would like to have an opportunity to appear before the committee on the above stated matter [the Promotion of Equality and Prevention of Unfair Discrimination Bill].

REASONS
As the community based organisation we would like to address the committee about lack of involvement of CBO’s in national legislation and policy framework for the sake of ground roots policy understanding and policy implementation as lack of equality and unfair discrimination being the illness suffered by the local communities or the ground roots people.

Mr I Mkhabela

Matter – Promotion of Equality and Prevention of Unfair Discrimination to the Community based Organisations

1. Employment
Community based organisations have been isolated from the employment policy frameworks, from labour relation and basic conditions of employment act to employment equity bill whereas CBOS being the most structures suffering the consequences of proper welfare, elimination of poverty which result in poor living conditions to the floor level society caused by retrenchments and unfair dismissals without alternatives or basic upgradings to them through economic and business development programmes. Community based organisations are the only structures that can identify potential entrepreneurs more better than the local authorities.

2. Education         
When legislation South African School Act No 84 / 1996 the government neglected assurance of the democratic consigns in balancing representation into the school governing bodies by not involving community based organisations in terms of S23(8) of the act into decision makings of the schools, whereas knowing exactly that parents of learners are most at work and those around are so disadvantaged literally and capacity building wise as well as leadership skillwise, whereby [illegible] play a role on the policy formulation of the schools, which will give the educator and [illegible] lot more powers of running the school the way they like, because parents does not know the functions of educators and learners at schools, they cannot guard against any failure in the school management process. Community based organisations can ensure a proper management in schools if they are directly involved and given powers to do so.

3. Health Care
There has been a crisis in the health care services of which the public service commission has failed to resolve, more especially in the public hospitals where patients are left stranded for the whole day without attendants, such cases are reported regularly to the local community based structures but because the community based structures are not recognised in the public services if taking actions that is ignored by the senior structures, whereas national parliament made promises and making proper governing legislation by the local public services centres, if not empowering CBOS to guard against them, that will be continued.

4. Land and Property           
This is a major problem faced by the community based organisations on the housing delivery and land redistribution programmes as the approach on such programmes by local and provincial covered lot more of corruption, nepotism, which violates terms in the constitution and development facilitation act where community based organisations are regarded as stakeholders and the participation of people on the ground are not told exactly of the aims and objectives of the project to be developed, description of the project and the property description status as well as the direct costs and services to be implied into the project where local authority and professionals overlapping with the funds which directly violates the commitment made by our national government in terms of land development objectives because currently local authorities have deployed strict conditions that are more difficult for the ground roots society to access residential stands and houses not everybody is accessed easily to the housing backlog of the country.
The bulking of services into the upgrading projects of the informal settlements has hided lot more corruptions and lack financial transparency, and lack of policy understanding and the local structures overruling the developing projects in the disadvantaged areas such as Winnie Mandela Park Informal Settlements and others which I cannot mention in which they too mislead the projects because of not knowing the development policies of the country, such as development facilitation act which requires a broader application as it is a resource that contained the commitment of our government to offer skills and capacities to CBO stakeholders for quality service delivery purpose, local government authorities have overlapped on the housing projects and land redistribution programmes because of not applying properly the aspects of land development objectives and its policy DFA 67. 1995 in terms of identifying the administratives and technical skills to the affected people. Community based organisations are the only structures that know exactly what is needed for the people as well as to who are the stakeholders.

5. Safety and Security          
Community policy forums had been deprived powers to assess and monitor the police officers performance in terms of policies governing South African Police Service, whereas members of the police still undermine community based organisations made by CBOS are not considered by police officers and their seniors when legislating matters strict measures and competent management needs to be assured and monitary role and powers be given to the community based organisation for the democratic and fair or good governance.

6. Services and Facilities           
Our organisation as the community based organisation has been refused special electricity installation and sports facility developments on the ground that we did not through the ANC branch executive committee by ESKOM and Kempton Park Tembisa MLS, therefore we hope that the unfair discrimination of community based organisations will be addressed by this bill only the national government and make easily accessible ways for the CBOS to lay claims of any violations of the government policies, and criticise any failures.

7. Media Services                 
South African media service has deployed quite difficult criteria to publicise any failures where CBOS will be asked many questions if those structures are not favoured by those institutions or parastatals which is more discouraging for CBOS to challenge failures of local authorities through media and publicity services.

8. SMME Development
The national government must speedily regulate laws that must govern the SMME developments as the financing institutions are so hard with their internal consideration criteria to give loans to people with technical skills but facing difficulties in getting money for their founding equipments materials and facilities to start their own business, those laws must ensure an easy access to administrative skills department to non matriculants with business focus.

Women's  Legal Centre & Socio-Economic Rights Project, UWC (23/11/99)
WOMEN’S LEGAL CENTRE AND SOCIO-ECONOMIC RIGHTS PROJECT, 
COMMUNITY LAW CENTRE (UWC): JOINT SUBMISSION

23 November 1999

1. INTRODUCTION
1.1 The Promotion of Equality and Prevention of Unfair Discrimination Bill, 1999 [hereafter referred to as ‘the Bill] must properly fulfil the constitutional mandate to enact national legislation “to prevent or prohibit unfair discrimination.” (s 9(4)).  It must at the very least meet the minimum requirement of section 9(4) of the Constitution to prevent or prohibit unfair discrimination by private people and corporations.

1.2 Equality legislation can play a key role in promoting the transformation of our society by providing concrete mechanisms for challenging unfair discrimination on one or more grounds in terms of section 9(3) of the Constitution. The Constitutional Court has said that these grounds have “the potential, when manipulated, to demean persons in their inherent humanity and dignity.” According to the Court, the equality clause in the Constitution “seeks to prevent the unequal treatment of people based on such criteria which may, amongst other things, result in the construction of patterns of disadvantage such as has occurred only too visibly in our history.” (Harksen v Lane NO and others 1997 (11) BCLR 1489 (CC), para. 49). We accordingly fully support the objectives of this legislation.

1.3 The Bill must fulfil four main criteria. It must:
· be legally coherent and comply with the Constitution;
· be workable; 
· provide accessible remedies, especially for disadvantaged groups, to obtain redress against unfair discrimination; and 
· promote equality  and transformation of our society.

1.4 We are concerned that the Bill in its present form is unduly complex and contains a number of internal contradictions. The interrelationship between different sections of the Bill -  the many definitions of discrimination, the sections on race and gender, the sectors, and the general defences in section 43 is not clear. We believe that these defects will hamper the Bill in achieving its objectives of assisting disadvantaged people to challenge discrimination and promoting transformation.
 
1.5 In this submission, we set out some of our main concerns with the Bill, and also provide a set of recommendations on how the Bill could be improved. The main focus of the submission is what we see as the “backbone” of the legislation: the definition of discrimination, the prohibition of unfair discrimination, defences and burden of proof. 

2. DEFINITIONS OF DISCRIMINATION
2.1 The Bill contains many overlapping definitions of discrimination, each using different concepts. These include:
‘disability discrimination’ - s1(vi);
‘pregnancy discrimination’ - s 1 (xiv);
‘unfair discrimination’ - s 1(xxvi);
‘racial discrimination’ - s 7(1);
‘gender discrimination’ - s 10;
unfair discrimination in relation to employment - s 13(ii).

This host of different definitions is problematic for the following reasons:

2.2  It will be confusing for courts or other forums to decide what test to apply in a particular case. For example, if a person is being discriminated against as a disabled women, should the courts apply the definition of disability discrimination, gender discrimination or the general definition of unfair discrimination?

2.3 The division of forms of discrimination into different categories has regressive implications as it does not take into account the intersectionality of grounds. The Constitutional Court has said that there is often a complex relationship between grounds of discrimination. It went on to warn that the “temptation to force them into neatly self-contained categories should be resisted.” (Harksen v Lane NO and others at para. 49). By attempting to give separate definitions for race discrimination, gender discrimination, disability discrimination, pregnancy discrimination etc., the Bill attempts to divide discrimination into different categories. The likely effect of this will be that complainants will have to elect which category of discrimination they wish to rely on. This will negate the reality that the discrimination experienced is often the result of a combination of a number of grounds e.g. race, sex, disability, socio-economic stereotype etc.

2.4 South Africa is not obliged to follow the exact words of the international instruments cited in order to incorporate their provisions in domestic law. International treaty provisions can be ‘transformed’ in domestic law. This means that the treaty provisions are translated into terms and concepts that are consistent with those of the domestic legal order. Provided the domestic legislation gives proper effect to the relevant treaty obligations, it is not necessary to take over the precise definition of ‘racial discrimination’ in the Convention on the Elimination of All Forms of Racial Discrimination (CERD) and the definition of ‘discrimination against women’ in article 1 of the Convention on the Elimination of all forms of Discrimination against Women (CEDAW). If the Equality Bill accords with the constitutional provisions and jurisprudence relating to section 9 of the Bill of Rights, we submit that it will give proper effect to the obligations arising from CERD, CEDAW and other human rights treaties South Africa has ratified (e.g. articles 2(1) and 26 of the International Covenant on Civil and Political Rights, 1966)

Recommendation
We accordingly recommend that the current definitions of the various forms of discrimination be replaced with a single definition of ‘discrimination’ that will apply to all grounds and sectors. Our proposal for this definition is as follows:

Discrimination means any act or omission which directly or indirectly -
(a) imposes burdens, obligations or disadvantages upon, or
(b) withholds benefits, opportunities or advances from any person or persons on one or more of the prohibited grounds.

This definition makes it clear that the ultimate test for discrimination is the effect of the act or omission, whether that effect be direct or indirect. This definition makes it unnecessary in our view to provide separate definitions of direct and indirect discrimination.

3. THE DEFINITION AND PROHIBITION OF ‘UNFAIR DISCRIMINATION’ IN THE BILL
3.1 The Bill purports to define ‘unfair discrimination’ (s 1(xxvi)). The determination of the unfairness of the discrimination complained of is essentially a contextual enquiry which focuses on the impact of the discrimination complained of on the complainant. 

3.2 Section 6(1) provides that no one may unfairly discriminate “directly or indirectly”. Paragraph (i) of the definition of “unfair discrimination” again defines it as an act or omission which has “the direct or indirect effect” of causing disadvantage to people. This repetition is confusing. It probably means that no one may directly or indirectly do or omit to do anything which has the direct or indirect effect of causing disadvantage to people. The link between the conduct and the disadvantage becomes impossibly remote. 

3.3 In any event, the Bill’s definition of ‘unfair discrimination’ is circular: “unfair discrimination means...unjustly or unfairly causing disadvantage to....” 
The introduction of the concept of injustice in this context and its relation to unfairness is also bound to cause confusion. Care should be taken to avoid the use of many different concepts as this will lead to difficulties in the interpretation of the Act. 

3.4 Paragraph (iii) of the definition of “unfair discrimination” includes “racial and sexual harassment” within its ambit. These two concepts are separately defined but there is also a further definition of “harassment”. It is not clear whether “racial harassment” and “sexual harassment” are forms of “harassment” which have to comply with the definition of the latter concept.

3.5. There is also a concern that paragraph (iv) may be too broad, and thus likely to be ineffective.

3.6. Paragraph (b) of the proviso excludes any discrimination “on the basis of an inherent requirement of a job or a situation”.  This exclusion will at worst deprive the whole definition of any coherent and practical meaning or at best make it all but impossible to apply.  What does it mean to say that discrimination does not constitute unfair discrimination if it is done “on the basis of an inherent requirement of ... a situation”?  What is an “inherent requirement”?  What is a “situation”? The relationship between this specific defence and the general defence to a claim of unfair discrimination in section 43  is also unclear. 

Recommendation
We recommend that the Bill contain the following general prohibition of unfair discrimination:

Prohibition of unfair discrimination
(a) The state and any organ of state may not unfairly discriminate against anyone.

(b) A natural or juristic person may not unfairly discriminate against anyone in relation to any controlled activity [see further section 7 on the sectors].

This should be followed by the following sections dealing with unfair discrimination:

Unfair discrimination
Discrimination is unfair if it:
(a) impairs or is likely to impair the fundamental human dignity of any individual, group, class or category of person; or

(b) perpetuates or exacerbates or is likely to perpetuate or exacerbate existing patterns of disadvantage based on or related to the prohibited grounds.

4. DEFENCES AND BURDEN OF PROOF
We are concerned about the implications of using the concepts of “reasonableness and justifiability” as the basis for the general defence in the Bill. These concepts are relevant to an enquiry under s 36 of the Bill of Rights concerning the justifiability of limiting a right in the Bill of Rights in terms of a law of general application. The introduction of the concept of ‘reasonable and justifiable’ in the Bill in fact introduces a three-stage burden of proof requirement. In other words, once the applicant makes out a prima facie case of unfair discrimination in terms of the Act, the respondent has three opportunities to defend the claim against him or her:
(a) that the discrimination is not based on one or more of the prohibited grounds;
(b) if is, that the discrimination is not unfair;
(c) if it is unfair, that the discrimination is nonetheless reasonable and justifiable in terms of section 43.

The Bill in its current form does not follow through the logic of its own approach.  It currently omits step (b) from its burden of proof provision i.e. the unfairness enquiry. A three-stage enquiry in a Bill of this nature will potentially make issues of proof and interpretation in a discrimination case very complicated.

Under the burden of proof section (s 45), one of the things that the respondent must prove, is that the discrimination is not based on one or more of the prohibited grounds.  But under the current definition of unfair discrimination, only some forms of unfair discrimination are defined as discrimination on the prohibited grounds. For example, sub-paragraphs (i), (ii), (iii), and (iv) of the definition of ‘unfair discrimination’ do not refer to the prohibited grounds. It is thus not clear whether it is also a defence to these other forms of unfair discrimination if it is proved that it was not done on any of the prohibited grounds?

Similarly the relationship between many of the specific prohibitions contained in Chapter 2 of the Bill and the general defence provisions in Chapter 3 is not clear (see para 7 below).

Recommendations
We recommend that the Bill deal with the determination of unfair discrimination, measures designed to redress disadvantage, and the burden of proof provision in the following way:

Determination of unfair discrimination
	Whether discrimination is unfair depends on its context and all relevant 	circumstances and in particular:

(a)	 the impact of the discrimination on the complainant;

(b)	 the position of the complainant in society and whether he or she has suffered in the past from patterns of disadvantage;

(c)	 the nature and extent of the discrimination;

(d)	 whether it has a legitimate purpose;

(e)	 the nature and importance of its purpose;

(f) 	whether and to what extent it achieves its purpose;

(g)	whether and to what extent its purpose may be achieved by less intrusive means; 

(h)  whether and to what extent the respondent has taken such steps as are reasonable in the circumstances to overcome disadvantage or to accommodate diversity arising from or related to one or more of the prohibited grounds;  and

(i)  whether it is consistent with the applicable code of practice, if any.

Measures designed to redress disadvantage
(a)	 Acts or omissions designed to protect or advance groups or categories of persons disadvantaged by unfair discrimination, or the members of such groups or categories of person, do not constitute unfair discrimination.

(b)	 The state and organs of state must implement measures to protect and advance black people, women and people with disabilities.

(c)	 Natural and juristic persons engaged in any controlled activity, must implement measures to protect and advance black people, women and people with disabilities.

Proof of unfair discrimination
	Discrimination is presumed to be unfair unless the contrary is established.

In terms of this scheme, the complainant must establish:
1) an act or omission; 
2) the effect of which imposes a disadvantage or withholds a benefit
3) on one or more of the prohibited grounds. 
When these elements are established, it is for the respondent to show that the discrimination is not unfair. 
5. SPECIFIC FORMS OF DISCRIMINATION
5.1  We are concerned with a number of aspects of part B, Chapter 2 of the Bill dealing with race and gender discrimination.

5.2  Each part contains its own definition of prohibited forms of discrimination.  Those definitions are apparently self-contained and unrelated to the definition of “unfair discrimination”.  But it creates a great deal of confusion to have a general definition of unfair discrimination on the one hand and separate free-standing definitions of a variety of other forms of discrimination on the other.

5.3  Some of these provisions are drafted in a vague way that will make their enforcement very difficult (see for example, sections 8(b) and (c)) 

5.4  There is a great deal of confusion and contradiction arising from the vast areas of overlap between the general prohibition in section 6(1) on the one hand, and the specific prohibitions in the remainder of chapter 2 on the other, and between the various specific prohibitions.  We believe that these areas of overlap will frustrate attempts to enforce the prohibitions whether of a general or specific variety. 

Recommendation
We accordingly refer to our recommendation in paragraphs 2 and 3 above that the Bill include one general definition of discrimination and a prohibition of unfair discrimination that applies to all the prohibited grounds.

6.  PROHIBITED GROUNDS OF DISCRIMINATION
6.1 Paragraph (i) of the definition of unfair discrimination is based on the concept of “prohibited grounds”. But the definition of ‘prohibited grounds’ (s 1 (xvii) is open ended so that it is impossible to determine what those grounds are. They are said to “include” the specified grounds “or any other recognised ground.”  One is accordingly told that the prohibited grounds are not limited to those specified, without any indication what the further prohibited grounds are or how one should determine them. It is not clear how a ground comes to be “recognised” - by society, the Constitutional Court, the new Equality Courts created by the Bill?

Recommendation
We believe that there are significant dangers in having an open-ended definition of the prohibited grounds of discrimination. It is very difficult to provide a sufficiently precise formula for the inclusion of grounds which are not listed. We recommend that only a list of prohibited grounds is provided, and not a general definition. The list set out here is comprehensive. If in future it is shown that other grounds require to be added, the statute may be amended accordingly. Amendment of an Act of Parliament is easier to accomplish than amendment of the Constitution. The fact that section 9 of the Constitution contemplates the existence of prohibited grounds additional to those listed in section 9(3) does not mean that the Equality Act must make similar provision for the addition of new grounds by judicial interpolation. If, in future, the Constitutional Court declares a ground of discrimination not listed in the Equality Act to be a prohibited ground in terms of section 9(3), that ground could by legislative amendment be added to the grounds prohibited under the Equality Act.

We accordingly recommend that the Bill include the following definition of prohibited grounds:

Prohibited grounds are race, gender, sex, pregnancy, family responsibility, marital status, sexual orientation, disability, ethnic or social origin, nationality, colour, age, religion, conscience, belief, culture, language, birth, socio-economic stereotype and HIV status.

Additional prohibited grounds
We support the submissions of the Equality Alliance and other organisations regarding the including of the following additional prohibited grounds:
· family status and responsibility;
· socio-economic status;
· HIV or AIDS; and
· nationality
In this submission we wish to motivate specifically for the inclusion of family status and responsibility, and socio-economic stereotype as prohibited grounds.

Ground of Family Responsibility 
Inequality arises within family relationships in a range of ways and includes discrimination faced by non-traditional family forms, discrimination arising from a particular family relationship and through care-giving roles not being recognised or accommodated in the workplace and elsewhere. Discrimination based on family responsibility arises when care-givers in a family who care for children or dependent family members suffer inequality because of these responsibilities.   

We find support for the inclusion of this ground in the Employment Equity Act 55 of 1998, which explicitly prohibits discrimination based on family responsibility.  As this Bill prohibits discrimination in regard to employees who are not protected by the Employment Equity Act, they should be offered the same protection as a minimum.

We propose the following definition of ‘family responsibility’:

Family responsibility means responsibility in relation to a complaint’s spouse, partner, dependent child or other members of his or her immediate family requiring care or support.

We also propose that  the ground of ‘marital status’  be defined as follows:

Marital status includes the status or condition of being single, married, married but living separately from one’s spouse, divorced, widowed; or in a relationship, whether with a person or the same or the opposite sex, involving a commitment to reciprocal support in an relationship.

Socio-economic stereotype
In South Africa, the deepest forms of disadvantage are experienced as a result of an intersection of factors such as race, gender, illiteracy, lack of income, resources and opportunities. If the Bill is serious about addressing disadvantage arising from poverty and social exclusion, 'socio-economic stereotype' should be included as a prohibited ground. This will help in promoting substantive (real and effective) equality, and challenging systemic forms of discrimination and disadvantage.

Including this ground will also promote and protect the social and economic rights included in the Bill of Rights. Section 9(2) of the Constitution expressly recognises that "[E]quality includes the full and equal enjoyment of all rights and freedoms." This must include the economic and social rights enshrined in the Bill of Rights. As Chaskalson P, pointed out in Soobramoney, the commitment to transforming the conditions of poverty and inequality existing in our country "lies at the heart of our new Constitutional order." This commitment, he said, is reflected particularly in the sections dealing with socio-economic rights in the Bill of Rights. It is thus critical that the new equality legislation protects equal access to these constitutionally protected rights. 

In circumstances in which low socio-economic status is a major source of discrimination against individuals and groups in the sphere of access to socio-economic rights, its exclusion as a ground would make the new equality legislation less relevant to the real experiences of discrimination by poor South Africans.  The poor also often lack the political and economic "muscle" to combat systemic forms of discrimination against them. Legal remedies are thus essential to assist them in challenging unfair discrimination against them by more powerful social groups. 

While it is recognised that the legislation cannot eliminate the inequalities inherent in a market-based economy, it can at least seek to combat the exclusion of the poor from social goods, services and facilities arising from irrational prejudices and stereotyping. These include, for example, a preconceived notion that all members of disadvantaged communities are bad credit risks and so should be automatically excluded from consideration for bank loans.

The emphasis should be on socio-economic disadvantage. It should not be open to wealthy and privileged groups to rely on this ground. 

We thus propose that the definition of ‘socio-economic stereotype’ read as follows:

Socio-economic stereotype means the product of adverse assumptions concerning people who are disadvantaged by poverty, low employment status or lack of low-level educational qualifications.

7. HARASSMENT
Recommendations
We recommend that harassment be defined as follows:
harassment means any communication or conduct:

7.1	related to sex, gender or sexual orientation which 

7.1.1	creates a hostile or intimidating environment for another person, group or category of persons; or 

7.1.2	consists of any actual or intimated change in any decision or conduct concerning the person affected in exchange for sexual favours;1 or

7.2	which denigrates, humiliates or shows hostility or aversion towards another person:

7.2.1	based on his or her membership or perceived membership of a group identified with reference to one or more prohibited grounds; or 

7.2.2	related to a characteristic associated with a prohibited ground.

The Act should contain a general prohibition of harassment:

Prohibition of harassment
Nobody may subject anybody else to harassment
We do not believe that it is appropriate that harassment can be defended on the basis that it is ‘fair’ or ‘reasonable and justifiable’.

8.  SPECIFIC SECTORS IN THE BILL
8.1  We recognise that the Bill, through its sectoral approach, intends providing greater clarity and certainty on the different forms of unfair discrimination that can occur within particular sectors.  The Bill’s sectoral approach further takes account of the nuances and differences in the way discrimination within particular sectors.  However, we are concerned about the actual content of each of the sectors and the extent to which they achieve the above objectives.  Our concerns with the sectoral approach relate mainly to the following areas:

8.2  The selection of the various forms of discrimination included or omitted in the different sectors appear to be fairly arbitrary. Prevalent forms of unfair discrimination within particular sectors are omitted and most of the instances included within the sectors can be adequately covered through a general prohibition of unfair discrimination.  As a result, the nuances and differences in the way discrimination occurs within various sectors are not adequately taken account of.

8.3  The different concepts and terminology used in dealing with unfair discrimination within each of these sectors can cause confusion.  For example, certain sectors refer to “unfair or unreasonable discrimination” and “unfair disadvantage”.

8.4  Many of the provisions dealing with unfair discrimination within the sectors are inconsistent with relevant legislation in that sector.  We are accordingly concerned about inconsistencies between other relevant legislation and the current Bill.

8.5  Many of the sectors are drafted in a way that is vague, difficult to enforce, as well as not entirely consistent with the jurisprudence by the Constitutional Court.   

8.6  Finally, the relationship between certain of the sector-specific defences and the general defence in section 43 is also cause for concern. Some of these sector specific defences can effectively negate key prohibitions within a particular sector.

8.7  On this basis, we suggest that examples of unfair discrimination within particular sectors should not be included in the Bill.  Instead, as has been suggested, there should be a single workable definition of discrimination, which would clearly cover forms of discrimination within particular sectors. 

Recommendation
As has been mentioned in section 3, we accordingly recommend the inclusion of the following prohibition of unfair discrimination: 

Prohibition of unfair discrimination
(a) The state and any organ of state may not unfairly discriminate against anyone.

(b) A natural or juristic person may not unfairly discriminate against anyone in relation to any controlled activity [see further section 3 above]

“Controlled activities” are:
(a) the provision of goods, services, or facilities to members of the public;
(b) the provision of commercial premises or residential accommodation to  members of the public;
(c) the provision of education to members of the public; 
(d) the provision of health care services to members of the public;
(e) the granting of rights in land or property to members of the public;
(f) the provision of insurance, including life insurance, short-term insurance, health insurance and medical aid cover;
(g) the provision of pension or retirement benefits;
(h) the recruitment for, admission to and membership of professions, clubs and associations.

In the prohibition of unfair discrimination, we suggest a distinction between discrimination at the instance of the State and discrimination by the private sector.  Unlike the State, the prohibition of unfair discrimination in relation to the private sector is limited only to any controlled activity.  Controlled activity expressly refers to “the provision of” so as to protect the recipient of the benefit as opposed to the provider thereof, for example, the landlord instead of the tenant.  In other words, this formulation takes account of the power imbalances in society and seeks to ensure that this legislation is accessible to the poor and disadvantaged as opposed to operating as a tool for the well-resourced in society. 

Specific forms of discrimination within particular sectors should be dealt with either in terms of guidelines, codes of conduct or regulations.  The Bill should make it mandatory for these guidelines/codes to be formulated in consultation with civil society and within a specific time-frame. The legislation should also specify exactly who bears the responsibility for formulating these codes/guidelines.  

Recommendation
(1) The Ministers responsible for the controlled activities must, in consultation with the Minister, formulate and publish codes of practice in relation to the controlled activities within a reasonable time and not later than 3 February 2001.

(2) These codes will be developed in consultation with organs of civil society.

The Bill should also make it mandatory for courts to take account of these codes/guidelines in interpreting the legislation.

Recommendation
In interpreting this Act, a court must take account of codes or guidelines that have been developed.

9. ENFORCEMENT
We are concerned that the enforcement provisions of the Act should ensure that complainants are able to access remedies for unfair discrimination.  To this end we highlight certain aspects which may strengthen the current enforcement provisions in the Bill.

9.1 Referrals
Section 46(1) provides for referral of cases from Equality Courts to other more appropriate forums.  We are concerned that it is unfair to complainants to expect them to wait until trial for an appropriate referral to be made. We therefore propose that specific referral provisions are included into the Act.  For example, the Act could provide that within ten (10) days of receiving a summons in an equality matter, the Clerk of the Court must take the summons to the Magistrate in order to determine whether a referral is necessary.

9.2 Enforcement of Rights
Section 46(2) provides that certain individuals and institutions can institute proceedings in terms of the Act.  We are concerned that the wording in this section does not  follow the constitutional wording for enforcement of rights.  We propose that section 46(2) should follow the scheme set out in section 38 of the Constitution, with the proviso that any national institution should be able to institute proceedings in its own name.  We support the Commission for Gender Equality, the Commission for the Protection and Rights of Cultural and Linguistic Communities and the Pan South African Language Board being able to bring cases on their own behalf.  

9.3 Accessibility
Section 47(1) of the Act provides that every Magistrate’s Court and every High Court is an Equality Court for the area of its jurisdiction.  We support the idea that Magistrate’s Courts and High Courts should be able to make determinations in equality cases. However, we are concerned that in order to make this legislation accessible, particularly to complainants from poor and vulnerable groups, it is important that the forum of first instance is accessible to them.  

9.4 Amicus Curiae
Currently, the Supreme Court of Appeal, the Constitutional Court and the Labour Court  provide for amicus curiae to intervene in cases on application to the Court.  We suggest that amicus curiae interventions are useful form of intervention in equality cases, even at a Magistrate’s Court level.  We therefore support the inclusion of a provision in the Act that provides for the admission of amicus curiae to legal proceedings brought in terms of this Act.  The Act could provide the Minister with the power to include rules relating to the submission of amicus curiae in equality cases.

9.5 Rules of Court
Section 47(5) provides that except as otherwise provided in the Act, the provisions of the Magistrate’s Court Act, the High Court Act and the rules made thereunder apply with the necessary changes.  We are concerned that the rules governing the Magistrate’s Court and the High Court are overly rigid and do not provide for a situation where a complainant brings a case and does not have legal representation.  

9.6 We support the development of new rules of procedure for the conduct of matters before the Court, to be approved by a Minister of Justice. The rules referred to must be developed so as to facilitate an inquisitorial approach to the adjudication process and with due regard to the principles of flexibility, limited pre-adjudication proceedings, expedited hearings, and ease of access for complainants.  

9.7 Guiding Principles
Section 4(2) of the Guiding Principles in the Act creates an obligation on non-governmental service providers, to provide legal and paralegal assistance within their available resources to victims of unfair discrimination.  While we support the fact that NGOs who are specifically working in this area should assist individuals to bring complaints of discrimination and the State should have a duty to assist people who have suffered discrimination, we believe that a legal obligation cannot be placed on NGOs without the financial assistance necessary to carry out the obligations.  NGO’s assisting with implementation of the Act should be funded and the Legal Aid system should be expanded to fund cases of this nature.

9.8 Assessors
The Bill includes extensive provisions regulating the appointment of assessors in section 49.  We support the fast-tracking of the appointment of assessors to assist Magistrates in these cases in the initial period in which the Act comes into operation. We believe that Magistrates who have received some training together with assessors could provide an interim solution for a one or two year review period, which would enable “equality Magistrates” to be trained properly in order to perform the task of adjudicating such cases.

9.9 We support a five year review plan of the implementation of this Act, which will identify whether there is a need for a separate or independent tribunal to deal with equality cases. This should be considered in conjunction with any review of the Open Democracy Act and the Administrative Justice Act.

9.10 The Act provides at section 47(1) for the appointment of Magistrates to the Equality Courts. We are concerned that the pool from which presiding officers of Equality Courts are drawn should be expanded to include equality activists, people with training and experience, who have expertise in the field of equality and human rights relevant to the application of the Act.  This could include human rights activists, academics, practising lawyers who are not currently appointed as ordinary Magistrates.

9.11 Publication
In order for the equality jurisprudence and cases which are decided by the Equality Court to impact on South African society and to build a culture of respect for equality rights, it is important that the judgments emanating from these cases are published in some form.  This should be explicitly provided for in the Act.

9.12 Jurisdiction
The rules provide that the jurisdiction provisions in the Magistrate’s Court and High Court Acts will apply to these matters.  We support that the jurisdiction of the equality division should not be limited in terms of the quantum of any award it may order.  In the case where the order goes beyond that of the Magistrate’s Court jurisdiction, the award should be referred to the High Court for confirmation of the amount of the award.

10. PROMOTION OF EQUALITY
10.1 The Bill contains promotional measures in each of the sectors which provide for measures to prevent and eliminate unfair discrimination and to promote equality to be taken by the responsible Ministers.  In addition, the Bill contains a chapter dedicated to the promotion of equality.  We support the necessity for substantive equality to be promoted in a programmatic manner.

10.2 In particular the “equity plans” envisaged in section 51 would assist promotion of equality in a structured and programmatic manner, and authorise special measures in sectoral laws, policies and programmes to address equality issues. The effect, authority and quality of equity plans could be further enhanced by requirements that plans be reviewed regularly, law reform programmes by national and provincial spheres be encouraged, and their implementation monitored by the constitutional institutions and, possibly, a committee consisting of the relevant ministers or their directors-general.  It may be appropriate that plans should first be submitted for scrutiny by a committee of the relevant Ministers for endorsement or recommendations for improvement or alignment with other sectoral initiatives to avoid duplication of effort. 

10.3 Various sectoral laws employ an array of statutory methods to promote equality and address unequal distribution of resources. The following are examples:

10.3.1  Decision-making principles:
One method is to structure the discretion of decision-makers in resource allocation with principles that insist on the weighting of the decision-making process in favour of equality promotion.  For example, the principles contained in the Development Facilitation Act of 1995 insist on the integration and densification of residential areas to address past discriminatory town planning practices.  Similarly, the Marine Living Resources Act of 1998 uses normative equity principles to justify and promote the allocation of resources to disadvantaged persons.

10.3.2  Prioritised planning and budget alignment
The draft Municipal Systems Bill of 1999 requires municipalities to plan and prioritise development with regard to special measures to achieve equality of service delivery and other municipal development obligations to all residents in municipalities’ jurisdictions.  Approved plans must be aligned with budgets and budget cycles, and the draft bill envisages internal monitoring and enforcement mechanisms.

10.3.3 Special institutional arrangements with equity mandates, such as Development Tribunals, housing boards and rental housing tribunals, are well-equipped (in terms of statutory powers) to make a difference.  

10.4 Thought could be given to use this bill of general application to further bolster the capacity of these and other equality promoting instruments which deal with sector specific equity issues and are specifically designed to address the respective social and economic rights.  The equity plans and their legal status and enforceability could be useful tools to encourage law reform aimed at the progressive realisation of the constitutional rights.

SUMMARY OF RECOMMENDATIONS
We set out below the summary of our recommendations in the order that we believe that they should appear in the Bill. This summary is inserted to present a holistic overview of our proposals.

1	Definitions
1.1 complainant means any person who alleges a contravention of this Act;

1.2 code of practice means a code of practice formulated and published in terms of section 19;

1.3 Constitution means the Constitution of the Republic of South Africa;

1.4 discrimination means any act or omission which  directly or indirectly,

(a) imposes burdens, obligations or disadvantages upon; or

(b) withholds benefits, opportunities or advantages from,

any person or persons on one or more the prohibited ground.

1.5 family responsibility means responsibility in relation to a complainant's spouse, partner, dependent child or other members of his or her immediate family requiring care or support;

1.6 harassment means any communication or conduct:

1.6.1 related to sex, gender or sexual orientation which 

1.6.1.1 creates a hostile or intimidating environment for another person, group or category of persons; or 

1.6.1.2 consists of any actual or intimated change in any decision or conduct concerning the person affected in exchange for sexual favours; or

1.6.2 which denigrates, humiliates or shows hostility or aversion towards another person:

1.6.2.1 based on his or her membership or perceived membership of a group identified with reference to one or more prohibited grounds; or 

1.6.2.2  related to a characteristic associated with a prohibited ground.

1.7 marital status includes the status or condition of being single, married, married but living separately from one's spouse, divorced, widowed; or in a relationship, whether with a person of the same or the opposite sex, involving a commitment to reciprocal support in a relationship.

1.8 organ of state means any functionary or institution,

(a) exercising a power or performing a function in terms of the Constitution or a provincial constitution; 

(b) exercising a public power or performing a public function in terms of any legislation; or

(c) exercising a public power or performing a public function in terms of customary law or tradition.

1.9 pregnancy includes any condition related to pregnancy, intended pregnancy, potential pregnancy or termination of pregnancy.

1.10 controlled activities are 

(a) the provision of goods, services or facilities to members of the public; 

(b) the provision of commercial premises or residential accommodation to members of the public; 

(c) the provision of education to members of the public;

(d) the provision of health-care services to members of the public;

(e) the granting of rights in land or property to members of the public;

(f) the provision of insurance, including life insurance, short-term insurance, health insurance and medical aid cover;

(g) the provision of pension or retirement benefits;

(h) the recruitment for, admission to and membership of professions, clubs and associations.

1.11 prohibited grounds are race, gender, sex, pregnancy, family responsibility, marital status,  sexual orientation, disability, ethnic or social origin, nationality, colour, age,  religion, conscience, belief, culture, language, birth, socio-economic stereotype and HIV status.

1.12 socio-economic stereotype means the product of adverse assumptions concerning persons who are disadvantaged by poverty, low employment status or lack of or low-level educational qualifications.

1.13 respondent means anybody against whom proceedings are instituted in terms of this Act;

1.14 the State includes any department of State or administration in the national, provincial or local sphere of government;

2 Application
2.1 This Act binds: 

2.1.1 the State and any organ of state; 

2.1.2 any natural or juristic person to the extent set out in 1.10.

3 Prohibition of unfair discrimination
3.1 The state and any organ of state may not unfairly discriminate against anyone.

3.2 A natural or juristic person may not unfairly discriminate against anyone in relation to any controlled activity.

4 Unfair discrimination 
Discrimination is unfair if it: 

4.1 impairs or is likely to impair the fundamental human dignity of any individual, group, class or category of person; or  

4.2 perpetuates or exacerbates or is likely to perpetuate or exacerbate existing patterns of disadvantage based on or related to the prohibited grounds.

5 Determination of unfair discrimination
Whether discrimination is unfair depends on its context and all relevant circumstances and in particular:

5.1 the impact of the discrimination on the complainant;

5.2 the position of the complainant in society and whether he or she has suffered in the past from patterns of disadvantage;

5.3 the nature and extent of the discrimination;

5.4 whether it has a legitimate purpose;

5.5 the nature and importance of its purpose;

5.6 whether and to what extent it achieves its purpose;

5.7 whether and to what extent its purpose may be achieved by less intrusive means; 

5.8 whether and to what extent the respondent has taken such steps as are reasonable in the circumstances to overcome disadvantage or to accommodate diversity arising from or related to one or more of the prohibited grounds;  and

5.9 whether it is consistent with the applicable code of practice, if any.

6 Measures designed to redress disadvantage
6.1 Acts or omissions designed to protect or advance groups or categories of persons disadvantaged by unfair discrimination, or the members of such groups or categories of person, do not constitute unfair discrimination.

6.2 The state and organs of state must implement measures to protect and advance black people, women and people with disabilities.

6.3 Natural and juristic persons engaged in any controlled activity, must implement measures to protect and advance black people, women and people with disabilities.

7 Proof of unfair discrimination
Discrimination is presumed to be unfair unless the contrary is established.

8 Prohibition of harassment
Nobody may subject anybody else to harassment.

9 Duty to promote equality 
The State, all organs of state and the constitutional institutions referred to in chapter 9 of the Constitution must, in the exercise of their  powers, duties and functions, accord equal concern and respect to every individual, group or category of persons and must promote:

9.1 the spirit, purport and objects of this Act; 

9.2 the full and equal enjoyment of all rights and freedoms by every individual, group and category of person;

9.3 the redress of disadvantage caused by unfair discrimination; 

9.4 the elimination of patterns of disadvantage caused by unfair discrimination.

10  Codes of practice
The Ministers responsible for the controlled activities must, in consultation with the Minister, formulate and publish codes of practice in relation to the controlled activities within a reasonable time and not later than 3 February 2001.

These codes will be developed in consultation with organs of civil society.

In interpreting this Act, a court must take account of codes or guidelines that have been developed.

Women's Legal Centre & Socio-Economic Rights Project, UWC (17/11/99)
JOINT SUBMISSION 
THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION BILL

WOMEN’S LEGAL CENTRE AND SOCIO-ECONOMIC RIGHTS PROJECT, 
COMMUNITY LAW CENTRE (UWC)

17 November 1999

1.INTRODUCTION
1.1 The Promotion of Equality and Prevention of Unfair Discrimination Bill, 1999 [hereafter referred to as ‘the Bill] must properly fulfil the constitutional mandate to enact national legislation “to prevent or prohibit unfair discrimination.” (s 9(4)).  It must at the very least meet the minimum requirement of section 9(4) of the Constitution to prevent or prohibit unfair discrimination by private people and corporations.

1.2 Equality legislation can play a key role in promoting the transformation of our society by providing concrete mechanisms for challenging unfair discrimination on one or more grounds in terms of section 9(3) of the Constitution. The Constitutional Court has said that these grounds have “the potential, when manipulated, to demean persons in their inherent humanity and dignity.” According to the Court, the equality clause in the Constitution “seeks to prevent the unequal treatment of people based on such criteria which may, amongst other things, result in the construction of patterns of disadvantage such as has occurred only too visibly in our history.” (Harksen v Lane NO and others 1997 (11) BCLR 1489 (CC), para. 49). We accordingly fully support the objectives of this legislation.

1.3 The Bill must fulfil four main criteria. It must:
· be legally coherent and comply with the Constitution;
· workable; and
· provide accessible remedies, especially for disadvantaged groups, to obtain redress against unfair discrimination. 
· promote equality  and transformation of our society

1.4 We are concerned that the Bill in its present form contains a number of serious flaws. The effectiveness of the legislation will be undermined by its undue complexity, contradiction and vagueness. The Bill may be open to constitutional challenge because of these flaws.
 
1.5 In this submission, we set out some of the main problems with the Bill. We also intend providing the Portfolio Committee with a framework document which suggests an alternative scheme for dealing with the main elements of the Bill: the definition of discrimination, the prohibition of unfair discrimination, defences and burden of proof. These elements constitute the “backbone” of the legislation, and should meet the above four criteria. Our primary focus is to suggest a coherent structure and scheme for the Bill which fulfils its constitutional objectives. 

We set out below some of the key problems with the Bill in its present form:

2. DEFINITIONS OF DISCRIMINATION
2.1 The Bill contains many overlapping definitions of discrimination, each using different concepts. These include:
‘disability discrimination’ - s1(vi);
‘pregnancy discrimination’ - s 1 (xiv);
‘unfair discrimination’ - s 1(xxvi);
‘racial discrimination’ - s 7(1);
‘gender discrimination’ - s 10;
unfair discrimination in relation to employment - s 13(ii).

This host of different definitions is problematic for the following reasons:

2.2  It will be confusing for courts or other forums to decide what test to apply in a particular case. For example, if a person is being discriminated against as a disabled women, should the courts apply the definition of disability discrimination, gender discrimination or the general definition of unfair discrimination?

2.3 The division of forms of discrimination into different categories has regressive implications as it does not take into account the intersectionality of grounds. The Constitutional Court has said that there is often a complex relationship between grounds of discrimination. It went on to warn  that the “temptation to force them into neatly self-contained categories should be resisted.” (Harksen v Lane NO and others at para. 49). By attempting to give separate definitions for race discrimination, gender discrimination, disability discrimination, pregnancy discrimination etc., the Bill attempts to divide discrimination into different categories. The likely effect of this will be that complainants will have to elect which category of discrimination they wish to rely on. This will negate the reality that the discrimination experienced is often the result of a combination of a number of grounds e.g. race, sex, disability, socio-economic status etc.

2.4 South Africa is not obliged to follow the exact words of the international instruments cited in order to incorporate their provisions in domestic law. International treaty provisions can be ‘transformed’ in domestic law. This means that the treaty provisions are translated into terms and concepts that are consistent with those of the domestic legal order. Provided the domestic legislation gives proper effect to the relevant treaty obligations, it is not necessary to take over the precise definition of ‘racial discrimination’ in the Convention on the Elimination of All Forms of Racial Discrimination (CERD) and the definition of ‘discrimination against women’ in article 1 of the Convention on the Elimination of all forms of Discrimination against Women (CEDAW). If the Equality Bill accords with the constitutional provisions and jurisprudence relating to section 9 of the Bill of Rights, we submit that it will give proper effect to the obligations arising from CERD, CEDAW and other human rights treaties South Africa has ratified (e.g. articles 2(1) and 26 of the International Covenant on Civil and Political Rights, 1966)

We accordingly propose that the current definitions of various forms of discrimination should be replaced a single definition of ‘discrimination’ that will apply to all grounds and sectors. 



3. THE DEFINITION OF ‘UNFAIR DISCRIMINATION’ IN THE BILL
3.1 The Bill purports to define ‘unfair discrimination’ (s 1(xxvi)). We believe that it would be a mistake for the Bill to attempt a closed definition of unfair discrimination. This will limit the development of our equality jurisprudence at an early stage.  It also fails to reflect the fact that the determination of the unfairness of the discrimination complained of is essentially a contextual enquiry which focuses on the impact of the discrimination complained of on the complainant. It is also possible to give some guidance to the equality courts, (and other fora that interpret this legislation) on how to approach the interpretation of unfair discrimination in the sections of the Bill dealing with the Preamble, the ‘Interpretation of the Act’ (s 3) and the ‘Guiding Principles’ (s 4). 

3.2 Section 6(1) provides that no one may unfairly discriminate “directly or indirectly”. Paragraph (i) of the definition of “unfair discrimination” again defines it as an act or omission which has “the direct or indirect effect” of causing disadvantage to people. This repetition is confusing. It probably means that no one may directly or indirectly do or omit to do anything which has the direct or indirect effect of causing disadvantage to people. The link between the conduct and the disadvantage becomes impossibly remote. 

3.3 In any event, the Bill’s definition of ‘unfair discrimination’ is circular: “unfair discrimination means...unjustly or unfairly causing disadvantage to....” 
It does not provide guidance on when the causing of disadvantage is to be regarded as unjust or unfair. The introduction of the concept of injustice in this context and its relation to unfairness is also bound to cause confusion. Care should be taken to avoid the use of many different concepts as this will lead to difficulties in the interpretation of the Act. The qualifiers, ‘unjustly or unfairly’ in this context are vague and will make proof of unfair discrimination all but impossible.

3.4 Paragraph (iii) of the definition of “unfair discrimination” includes “racial and sexual harassment” within its ambit. These two concepts are separately defined but there is also a further definition of “harassment”. It is not clear whether “racial harassment” and “sexual harassment” are forms of “harassment” which have to comply with the definition of the latter concept.

3.5. There is also a concern that paragraph (iv) may be too broad, and thus likely to be ineffective.

3.6. Paragraph (b) of the proviso excludes any discrimination “on the basis of an inherent requirement of a job or a situation”.  This exclusion will at worst deprive the whole definition of any coherent and practical meaning or at best make it all but impossible to apply.  What does it mean to say that discrimination does not constitute unfair discrimination if it is done “on the basis of an inherent requirement of ... a situation”?  What is an “inherent requirement”?  What is a “situation”? The relationship between this specific defence and the general defence to a claim of unfair discrimination in section 43  is also unclear. 

4. DEFINITION OF ‘PROHIBITED GROUNDS’ 
4.1 Paragraph (i) of the definition of unfair discrimination is based on the concept of “prohibited grounds”. But the definition of ‘prohibited grounds’ (s 1 (xvii) is open ended so that it is impossible to determine what those grounds are. They are said to “include” the specified grounds “or any other recognised ground.”  One is accordingly told that the prohibited grounds are not limited to those specified, without any indication what the further prohibited grounds are or how one should determine them. It is not clear how a ground comes to be “recognised” - by society, the Constitutional Court, the new Equality Courts created by the Bill?

5. DEFENCES AND BURDEN OF PROOF
5.1 Section 43(1) provides that it is a defence to a claim of unfair discrimination “that the act or omission is reasonable and justifiable in the circumstances”.  How does one reconcile that with paragraph (i) of the definition of unfair discrimination which requires that disadvantage must be caused “unjustly or unfairly”.  When is something “unjust and unfair” but nonetheless “reasonable and justifiable”?  

5.2 The relationship between “reasonable accommodation” in the definition section and accommodation short of “unjustifiable hardship” in section 43(3) must also be clarified. 

5.3 These provisions must be read with section 45 which purports to deal with the burden of proof when someone is accused of unfair discrimination.  It creates the following problems:

5.3.1 Although the section purports to deal merely with the burden of proof, its impact may be more drastic. It says that, if a prima facie case of unfair discrimination is made out, the respondent must prove one of two things, either that the discrimination is not based on a prohibited ground or that it is reasonable and justifiable.  The language suggests that these are the only defences open to the respondent.  But what if the respondent’s defence is that he or she did not discriminate in the first place?  Who bears the burden of proof on that issue?

5.3.2 One of the things that the respondent must prove, is that the discrimination is not based on one or more of the prohibited grounds.  But under the definition of unfair discrimination, only some forms of unfair discrimination are defined as discrimination on the prohibited grounds. For example, sub-paragraphs (i), (ii), (iii), and (iv) of the definition of ‘unfair discrimination’ do not refer to the prohibited grounds. Does it mean that it is also a defence to the other forms of unfair discrimination if it is proved that it was not done on any of the prohibited grounds?

5.3.3  Similarly the relationship between many of the specific prohibitions contained in Chapter 2 of the Bill and the general defence provisions in Chapter 3 is not clear (see para 7.2.5 below).

5.4  Using the concepts of “reasonableness and justifiability” as the basis for the general defence in the Bill should also be re-examined. These concepts are relevant to an enquiry under s 36 of the Bill of Rights concerning the justifiability of limiting a right in the Bill of Rights in terms of a law of general application. The introduction of the concept of ‘reasonable and justifiable’ in the Bill in fact introduces a three-stage burden of proof requirement. In other words, once the applicant makes out a prima facie case of unfair discrimination in terms of the Act, the respondent must in fact prove three things:
(a) that the discrimination is not based on one or more of the prohibited grounds;
(b) if is, that the discrimination is not unfair;
(c) if it is unfair, that the discrimination is reasonable and justifiable in terms of section 46.

The Bill in its current form does not follow through the logic of its own approach.  It currently omits step (b) from its burden of proof provision i.e the unfairness enquiry. A three-stage enquiry in a Bill of this nature will potentially make issues of proof and interpretation in a discrimination case very complicated.  We are seeking advice on this aspect and will include proposals in our draft scheme.

6. SPECIFIC FORMS OF DISCRIMINATION
6.1 The remainder of chapter 2 is devoted to other specific forms of discrimination.  Those provisions are equally vulnerable to attack.  Their main weaknesses arise from the following features:

6.1.1 Each part contains its own definition of prohibited forms of discrimination.  Those definitions are apparently self-contained and unrelated to the definition of “unfair discrimination”.  But it creates a great deal of confusion to have a general definition of unfair discrimination on the one hand and separate free-standing definitions of a variety of other forms of discrimination on the other.

6.1. 2  It would seems as though the provisions of chapter 3 (defences and burden of proof) are meant to apply to all forms of discrimination.  Their language however restricts their application to cases of “unfair discrimination”.  It follows that they apparently have no application when the charge is not one of “unfair discrimination” but of one of the more specific forms of discrimination.

6.2 Each prohibition of a specific form of discrimination has its own problems. For example, the following are some of the more glaring anomalies in the prohibition of racism and racial discrimination in sections 7 and 8:

6.2.1. Section 8(b) is very difficult to understand. It is in any event so complicated as to be incapable of meaningful application. The concluding phrase opens with the words “such as”.  What is meant by this?  It is suggested that the conduct described in this section is prohibited only if it occurs in certain spheres “such as” in sport, the recognised professions and health services.  But how does one determine the spheres in which the prohibition operates? 

6.2.2 Section 8(c) is also vague and will be very difficult to enforce.

6.2.3 The prohibition of racism and racial discrimination is wide enough to encompass a prohibition on affirmative action based on racial grounds.  The exemption of affirmative action in paragraph (aa) of the proviso to the definition of “unfair discrimination” (s 1(xxvi)(aa)) does not apply because the prohibition relates to “racial discrimination” and “racism” and not to “unfair discrimination”.

6.2.4 The provisions of chapter 3 (defences) also do not apply to this prohibition because they are confined to “unfair discrimination” and do not apply to “racial discrimination” or “racism”.

6.3  There is a great deal of confusion and contradiction arising from the vast areas of overlap between the general prohibition in section 6(1) on the one hand, and the specific prohibitions in the remainder of chapter 2 on the other, and between the various specific prohibitions.  Those areas of overlap will make it a nightmare whenever an attempt is made to enforce any of the prohibitions whether of the general or specific variety.

6.4  All of the aforegoing problems are yet further compounded by sections 3 and 4 which require one to subject the interpretation of the Bill to the vague and sometimes contradictory provisions of those sections.  

7.  SPECIFIC SECTORS IN THE BILL
7.1 The Bill currently prohibits unfair discrimination within a range of sectors.  Adopting this approach to dealing with forms of unfair discrimination within various sectors clearly has certain advantages.  Firstly, it provides greater clarity and certainty as to exactly what constitutes discrimination within particular sectors.  This is important both for interpretative purposes in courts as well as for educational purposes.  Many instances of discrimination within particular sectors in South Africa are not self-evident and require clear identification. A sectoral approach also takes account of the differences and nuances in the way discrimination occurs within particular sectors. However, the way in which the particular sectors are drafted is essential to these purposes being achieved. 

7.2 We contend that unfair discrimination within each of these sectors do not in fact achieve any of the aforementioned purposes. The main reasons for this are:

7.2.1 The initial purpose of adopting a sectoral approach was to take account of the differences and nuances in the way discrimination occurs within particular sectors. However, the way in which the sectors are currently drafted do not take account of these differences and nuances. Many of the instances of discrimination in the various sectors can be adequately addressed through a general prohibition on unfair discrimination applicable to all sectors. The selection of the various forms of discrimination included or omitted in the different sectors also appears fairly arbitrary. For example, the section on health care omits language barriers, a particularly prevalent form of discrimination within the health sector. 

7.2.2 There are different concepts and terminology used in dealing with unfair discrimination within each of these sectors.  Each of these different concepts requires that different tests be applied.  For example, the health sector refers to “unfair or unreasonable discrimination” as well as to “unfair disadvantage”.  This will cause confusion as to what test should be applied in order to determine whether unfair discrimination has occurred within that particular sector.

7.2.3 Many of the provisions dealing with unfair discrimination within the sectors are inconsistent with relevant legislation within a particular sector.  For example, the health sector makes much more limited reference to unfair discrimination in relation to privacy than the most recent version of the National Health Bill. 

7.2.4 The sectors are drafted in a way that is vague, difficult to enforce, as well as not entirely consistent with the jurisprudence by the Constitutional Court. For example, in terms of section 20(1)(a), unfair discrimination in the provision of health care services would include “denying or refusing any person access to health care facilities or failing to make health care facilities accessible to any person.” This provision is extremely broad, and would effectively place an obligation on both the State and the private sector to ensure that all forms of health care services and facilities (even expensive tertiary forms of care) were made available to everyone on demand.  Failing to do so, would automatically constitute unfair discrimination.

7.2.5 The relationship between certain of the sector-specific defences and the general defence in section 43 is particularly problematic. For example, section 17(1)(a) says that: “Provided that nothing in this Act prohibits the provision of gender-specific schools.” What if there is only one school in a particular area through which children can access their right to basic education in terms of section 29(1)(a) of the Constitution? Would it be permissible to designate this school for boys only or for girls only? The way that this section is drafted means that it is not subject to the general defences in terms of section 43. 

7.3 On this basis, we suggest that unfair discrimination within particular sectors should not be included in the Bill.  Instead, there should be a single workable definition of discrimination, which would clearly cover forms of discrimination within particular sectors. 

7.4 Specific forms of discrimination within particular sectors should be dealt with either in terms of guidelines, codes of conduct or regulations.  The Bill should make it mandatory for these guidelines/codes to be formulated in consultation with civil society and within a specific time-frame. The legislation should also specify exactly who bears the responsibility for formulating these codes/guidelines.  The Bill should make it mandatory for courts to take account of these codes/guidelines in interpreting the legislation.

8. ENFORCEMENT
8.1 Referrals
Section 46(1) provides for referral of cases from Equality Courts to other more appropriate forums.  We are concerned that it is unfair to complainants to expect them to wait until trial for an appropriate referral to be made. We therefore propose that specific referral provisions are included into the Act.  For example, the Act could provide that within ten (10) days of receiving a summons in an equality matter, the Clerk of the Court must take the summons to the Magistrate in order to determine whether a referral is necessary.

8.2 Enforcement of Rights
Section 46(2) provides that certain individuals and institutions can institute proceedings in terms of the Act.  We are concerned that the wording in this section does not  follow the constitutional wording for enforcement of rights.  We propose that section 46(2) should follow the scheme set out in section 38 of the Constitution, with the proviso that any national institution should be able to institute proceedings in its own name.  We support the Commission for Gender Equality, the Commission for the Protection and Rights of Cultural and Linguistic Communities and the Pan South African Language Board being able to bring cases on their own behalf.  

8.3 Accessibility
Section 47(1) of the Act provides that every Magistrate’s Court and every High Court is an Equality Court for the area of its jurisdiction.  We support the idea that Magistrate’s Courts and High Courts should be able to make determinations in equality cases. However, we are concerned that in order to make this legislation accessible, particularly to complainants from poor and vulnerable groups, it is important that the forum of first instance is accessible to them.  We therefore support a provision being included in the Bill that makes the Magistrate’s Court the mandatory court of first instance, unless otherwise agreed between the parties.

8.4 Amicus Curiae
Currently, the Supreme Court of Appeal, the Constitutional Court and the Labour Court  provide for amicus curiae to intervene in cases on application to the Court.  We suggest that amicus curiae interventions are useful form of intervention in equality cases, even at a Magistrate’s Court level.  We therefore support the inclusion of a provision in the Act that provides for the admission of amicus curiae to legal proceedings brought in terms of this Act.  The Act could provide the Minister with the power to include rules relating to the submission of amicus curiae in equality cases.

8.5 Rules of Court
Section 47(5) provides that except as otherwise provided in the Act, the provisions of the Magistrate’s Court Act, the High Court Act and the rules made thereunder apply with the necessary changes.  We are concerned that the rules governing the Magistrate’s Court and the High Court are overly rigid and do not provide for a situation where a complainant brings a case and does not have legal representation.  

8.6 We support the development of new rules of procedure for the conduct of matters before the Court, to be approved by a Minister of Justice. The rules referred to must be developed so as to facilitate an inquisitorial approach to the adjudication process and with due regard to the principles of flexibility, limited pre-adjudication proceedings, expedited hearings, and ease of access for complainants.  

8.7 Guiding Principles
Section 4(2) of the Guiding Principles in the Act creates an obligation on non-governmental service providers, to provide legal and paralegal assistance within their available resources to victims of unfair discrimination.  While we support the fact that NGOs who are specifically working in this area should assist individuals to bring complaints of discrimination and the State should have a duty to assist people who have suffered discrimination, we believe that a legal obligation cannot be placed on NGOs without the financial assistance necessary to carry out the obligations.  NGO’s assisting with implementation of the Act should be funded and the Legal Aid system should be expanded to fund cases of this nature.

8.8 Assessors
The Bill includes extensive provisions regulating the appointment of assessors in section 49.  We support the fast-tracking of the appointment of assessors to assist Magistrates in these cases in the initial period in which the Act comes into operation. We believe that Magistrates who have received some training together with assessors could provide an interim solution for a one or two year review period, which would enable “equality Magistrates” to be trained properly in order to perform the task of adjudicating such cases.

8.9 We support a five year review plan of the implementation of this Act, which will identify whether there is a need for a separate or independent tribunal to deal with equality cases. This should be considered in conjunction with any review of the Open Democracy Act and the Administrative Justice Act.

8.10 The Act provides at section 47(1) for the appointment of Magistrates to the Equality Courts. We are concerned that the pool from which presiding officers of Equality Courts are drawn should be expanded to include equality activists, people with training and experience, who have expertise in the field of equality and human rights relevant to the application of the Act.  This could include human rights activists, academics, practising lawyers who are not currently appointed as ordinary Magistrates.

8.11 Publication
In order for the equality jurisprudence and cases which are decided by the Equality Court to impact on South African society and to build a culture of respect for equality rights, it is important that the judgments emanating from these cases are published in some form.  This should be explicitly provided for in the Act.

8.12 Jurisdiction
The rules provide that the jurisdiction provisions in the Magistrate’s Court and High Court Acts will apply to these matters.  We support that the jurisdiction of the equality division should not be limited in terms of the quantum of any award it may order.  In the case where the order goes beyond that of the Magistrate’s Court jurisdiction, the award should be referred to the High Court for confirmation of the amount of the award.

9. PROMOTION OF EQUALITY
9.1 The Bill contains promotional measures in each of the sectors which provide for measures to prevent and eliminate unfair discrimination and to promote equality to be taken by the responsible Ministers.  In addition, the Bill contains a chapter dedicated to the promotion of equality.  We support the necessity for substantive equality to be promoted in a programmatic manner.

9.2 In particular the “equity plans” envisaged in section 51 would assist promotion of equality in a structured and programmatic manner, and authorise special measures in sectoral laws, policies and programmes to address equality issues. The effect, authority and quality of equity plans could be further enhanced by requirements that plans be reviewed regularly, law reform programmes by national and provincial spheres be encouraged, and their implementation monitored by the constitutional institutions and, possibly, a committee consisting of the relevant ministers or their directors-general.  It may be appropriate that plans should first be submitted for scrutiny by a committee of the relevant Ministers for endorsement or recommendations for improvement or alignment with other sectoral initiatives to avoid duplication of effort. 

9.3 Various sectoral laws employ an array of statutory methods to promote equality and address unequal distribution of resources. The following are examples:

9.3.1  Decision-making principles:
One method is to structure the discretion of decision-makers in resource allocation with principles that insist on the weighting of the decision-making process in favour of equality promotion.  For example, the principles contained in the Development Facilitation Act of 1995 insist on the integration and densification of residential areas to address past discriminatory town planning practices.  Similarly, the Marine Living Resources Act of 1998 uses normative equity principles to justify and promote the allocation of resources to disadvantaged persons.

9.3.2  Prioritised planning and budget alignment
The draft Municipal Systems Bill of 1999 requires municipalities to plan and prioritise development with regard to special measures to achieve equality of service delivery and other municipal development obligations to all residents in municipalities’ jurisdictions.  Approved plans must be aligned with budgets and budget cycles, and the draft bill envisages internal monitoring and enforcement mechanisms.

9.3.3 Special institutional arrangements with equity mandates, such as Development Tribunals, housing boards and rental housing tribunals, are well-equipped (in terms of statutory powers) to make a difference.  

9.4 Thought could be given to use this bill of general application to further bolster the capacity of these and other equality promoting instruments which deal with sector specific equity issues and are specifically designed to address the respective social and economic rights.  The equity plans and their legal status and enforceability could be useful tools to encourage law reform aimed at the progressive realisation of the constitutional rights.


