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Report of the Portfolio Committee on Justice and
Correctional Services on the Optional Protocol to the
Convention against Torture and Other Cruel, Inhuman
and Degrading Treatment or Punishment (OPCAT),
tabled in terms of section 231(2) of the Constitution, 1996,
and the Explanatory Memorandum to the Optional
Protocol to the Convention against Torture and Other
Cruel, Inhuman and Degrading Treatment or Punishment
(OPCAT), dated 13 March 2019

The Portfolio Committee on Justice and Correctional Services, having 

considered the Optional Protocol to the Convention against Torture and 

Other Cruel, Inhuman and Degrading Treatment or Punishment (OPCAT), 

tabled in terms of section 231(2) of the Constitution, 1996, and the 

Explanatory Memorandum to the Optional Protocol to the Convention 

against Torture and Other Cruel, Inhuman and Degrading Treatment or 

Punishment (OPCAT), reports as follows: 

1. On 4 March 2019, the following papers were referred to Committee

for consideration and report:

• The Optional Protocol to the Convention against Torture and

Other Cruel, Inhuman and Degrading Treatment or Punishment

(OPCAT), tabled in terms of section 231(2) of the Constitution,

1996; and

• The Explanatory Memorandum to the Optional Protocol to the

Convention against Torture and Other Cruel, Inhuman and

Degrading Treatment or Punishment (OPCAT).

2. The Committee was briefed on both papers on 13 March 2019, and

reported on the same day.

3. South Africa was instrumental in the international negotiations that

saw the conclusion of the United Nations Convention Against

Torture (UNCAT), which it ratified in 1998.
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4. Articles 2 and 16 of the UNCAT oblige each State Party to take

effective measures to prevent acts of torture and other cruel,

inhuman or degrading treatment or punishment in any territory under

its jurisdiction. This resulted in the adoption by the United Nations,

in 2002, of the Optional Protocol to the Convention against Torture

(OPCAT). This is an optional protocol that States Parties to UNCAT

can sign and ratify to further contribute to preventing torture, cruel,

inhuman and degrading treatment or punishment in their

jurisdictions.

5. South Africa signed the OPCAT in 2006, which now requires

ratification by both Houses of Parliament in terms of section 231(2)

of the Constitution.

6. The OPCAT requires State Parties to:

• Implement and abide by UNCAT (Preamble).

• Maintain, designate or establish National Preventive

Mechanisms (NPM) within one year of ratification (Articles 3

and 17).

• Consider advice from the Subcommittee on Prevention of

Torture and other Cruel, Inhuman or Degrading Treatment or

Punishment (SPT) on the NPM (Article 11).

• Receive the SPT and grant it unrestricted access to places of

detention, including access to all documents and people detained

there and allow interviews in private (Articles 4, 12 and 14).

• Encourage and facilitate contact between the SPT and the NPM

(Article 12).

• Examine and consider recommendations of the SPT (Article 12).

• Ensure that no person is victimised in any manner because

he/she has communicated with the SPT or NPM (Articles 15 and

21). 

• Guarantee the functional independence of the NPM (Article 18).

• Ensure that individuals possessing the necessary expertise are

appointed to the NPM (Article 18).
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• Ensure that the NPM have the necessary resources to function

(Article1).

• Give due consideration to the principles relating to the status of

national human rights institutions, the Paris Principles, in

establishing and/or designating the NPM to ensure that the NPM

is competent, independent and representative (Article18).

• Examine the recommendations from the NPM and enter into

dialogue with it on possible implementation (Article 22).

• Publish and disseminate the annual reports of the NPM

(Article 23).

7. State Parties are obliged to establish independent national preventive

mechanisms (NPM) tasked with making regular and unannounced

visits to places of detention to prevent torture and ill-treatment,

including correctional centres, police cells, refugee centres, social

care institutions and closed psychiatric facilities.

8. The OPCAT also creates an international body called the

Subcommittee on Prevention of Torture and other Cruel, Inhuman or

Degrading Treatment or Punishment (SPT) to:

• Undertake visits to States Parties, during the course of which it

may visit any place where persons may be deprived of their

liberty. At the end of its visits, the SPT draws up a written report

which may contain recommendations and observations to which

State Parties must respond.

• Assist and advise State Parties on the establishment of the NPM,

and provide advice and assistance to both the NPM and State

Parties regarding the working of the NPM.

9. In 2012/13, following extensive consultation with relevant

Departments, Chapter 9 institutions and civil society, South Africa’s

failure to pass legislation criminalising torture was identified as

being the greatest impediment to it ratifying OPCAT. This obstacle

was addressed in 2013, when the Prevention and Combatting of
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Torture of Persons Act, 2013, was enacted. A further delay to the 

ratification of OPCAT was as a result of discussions and 

consultations regarding the appropriate NPM model to be 

implemented. 

10. In 2017, the Department of Justice and Constitutional

Development with the South African Human Rights Commission

(SAHRC) reconsidered the proposed NPM model. The new

proposed NPM model may include existing institutions – the

Judicial Inspectorate of Prisons, Independent Police Investigative

Directorate, Office of Health Standards Compliance, other

Chapter 9 institutions, Military Ombudsman, the Health

Ombudsman and Mental Health Review Boards – and the SAHRC

is to play a functional and co-ordinating role.

11. In February 2019, Cabinet approved the proposed ratification of the

OPCAT and that it be tabled in Parliament in terms of section 231(2)

of the Constitution for consideration.

Recommendation 

12. Having considered the Optional Protocol to the Convention against

Torture and Other Cruel, Inhuman and Degrading Treatment or

Punishment (OPCAT), tabled in terms of section 231(2) of the

Constitution, 1996, and the Explanatory Memorandum to the

Optional Protocol to the Convention against Torture and Other

Cruel, Inhuman and Degrading Treatment or Punishment (OPCAT),

the Committee recommends that the National Assembly resolve to

ratify the Optional Protocol to the Convention against Torture and

Other Cruel, Inhuman and Degrading Treatment or Punishment

(OPCAT).

Report to be considered 




