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ANNEXURE: A 

 

 

Case 1:  Wrongful Termination of Service 

The complainant was a non-commissioned officer who was found guilty on 

a charge of culpable homicide in a magistrate’s court.  The Magistrate 

sentenced the complainant to five years imprisonment and refused his 

application for leave to appeal.  He was incarcerated upon sentencing.  His 

Defence attorney applied on his client’s behalf to the High Court for leave 

to appeal and informed the Department of Defence thereof.  The 

complainant’s attorney furthermore applied to the High Court to grant his 

client bail, pending the decision on the appeal, which the court granted.  He 

reported to his unit the following day, but was informed by the Officer 

Commanding that he has been dismissed and would not be allowed into 

the unit lines again.  He lodged his complaint approximately a year later 

with the Military Ombud requesting re-instatement.  

  

The investigation revealed that the complainant had been dismissed in 

terms of the provision contained in section 59(1) (d) of the Defence Act 42 

of 2002 which determines that: The service of a member of the Regular 

Force is terminated if he or she is sentenced to a term of imprisonment by 

a competent civilian court without the option of a fine. 

 

The investigation further revealed that his unit had applied for authority to 

terminate his service two months prior to his sentencing and that approval 

was granted by the Human Resources Division on the day of his 

sentencing. 
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He continued to receive his monthly salary while awaiting the High Court’s 

decision on his application for leave to appeal.  Only was only two weeks 

after he had reported for duty to his unit when he was informed he had been 

discharged, did the unit initiate Phase one of service termination computer 

actions? 

 

He succeeded with his Appeal in the High Court and the court amended the 

original sentence by giving the complainant a fine or one year imprisonment 

failing the payment of the fine. 

 

The SA National Defence Force was therefore premature in invoking the 

provision contained in section 59 of the Defence Act.  There is furthermore 

no other empowering legislation allowing for the complainant’s discharge 

given these facts. 

 

The Military Ombud therefore upheld the complaint and recommended to 

the Minister of Defence and Military Veterans to reinstate the complainant 

retrospectively with pay. 

The Minister accepted the recommendation and ordered his reinstatement 

retrospectively. 

 

Case 2: Recruitment and Selection 

The complainant, is a  member of the public acting on behalf of his son, He 

was complaining about the SA Air Force’s (SAAF) Apprentice Selection that 

took place in May/June 2010. The apprentice training in the SAAF was 

advertised in May 2010, and his son applied. His son was invited for panel 

interviews and a technical test for the said apprentice selection process.    

 

After the said interview, the complainant’ son received a letter dated 24 May 

2010 which advised him that he was successful during the said SAAF 

technical test and the panel interview. The aforementioned letter further 

advised him that an official date for the medical assessment will be 

forwarded to him shortly, and that his acceptance for the apprentice training 

in the Air Force will be confirmed once he is medically fit.  
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The complainant alleged that they waited for the date of the medical 

assessment to be made known to his son from May 2010 until November 

2012, but there was no communication from the SAAF. They then started 

to communicate with the SAAF official, however their inquiries were fruitless 

because the official kept “tossing them from pillar to post” and at times he 

would promise to get back to them but failed to do so.  

  

The complainant was of the view that his son was prejudiced by the 

Department of Defence in that, they have failed to provide his son with the 

date for the medical assessment, thus denying his son the opportunity to 

join the SAAF. He further alleged that this situation has negatively affected 

his son emotionally because he was excited and looking forward to be part 

of SAAF as promised in the letter. 

 

The Military Ombud investigation revealed that the Complainant ‘son was 

presented with a letter dated 24 May 2010. The letter informed him that he 

was successful during the SAAF technical test and panel interviews for the 

Apprentice Selection Process.  

 

The letter further informed him that an official date for medical assessments 

will be forwarded to him shortly and that his acceptance in the SAAF will be 

confirmed once he is medically fit. The wording and content of the letter 

created a legitimate expectation on the part of complainants ‘son. 

 

The selection process was suspended on account of the 2010 FIFA World 

Cup Competition. Complainant was not informed of the decision to suspend 

the selection process. This was a failure on the part of the SAAF to comply 

with Section 33 (1) of The Constitution, 1996 which states that: “Everyone 

has the right to an administrative action that is lawful, reasonable and 

procedurally fair.” Section 33 (2) further states that: “Everyone whose rights 

have been adversely affected by administrative action has the right to be 

given written reasons for the decision.” An ADR session was convened 

wherein the SAAF recognized the failure on their side and conceded with 

the above stated provisions. It was resolved that the mistake be rectified by 
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offering the complainant an opportunity to go through the selection process 

again.  

 

 

 

Case 3:  Promotion 

 

The Office of the Military Ombud received complaints from two serving 

members of the Defence Force. The complaint related to promotion, with 

the complainants alleging that the Department of Defence is refusing to 

back-date their promotion dates. The redress sought by the complainants is 

to have their promotions back-dated by four (04) months.  

 

The Military Ombud assumed jurisdiction in terms of section 4 (1) (b) of the 

Military Ombud Act 4 of 2012 read with section 1 of the Defence Act 42 of 

2002. 

The complainants reported that they were promoted in May 2007 even 

though they became eligible for promotion on 01 January 2007. They 

reported that their promotion was with effect from 01 May 2007, but other 

members in a similar position had their promotion dates rectified and 

backdated to be with effect from 01 January 2007, although their promotion 

signal was only released in June 2007.    

During the investigation, the Military Ombud obtained and assessed 

documents received from the complainants and the DoD. On evidence it 

was clear that the complainants were promoted in May 2007 and that their 

promotion was with effect from 01 May 2007. 

One of the important aspects the Military Ombud had to consider was 

whether the complainants had a legal entitlement to be promoted to a 

higher level on 01 January 2007. 

While it was noted that the complainants had no legal claim to promotion 

but only an interest to the promotion it was accepted that they indeed  had 

a right to be considered for promotion. Their argument was that they were 

eligible to be promoted to the higher rank in January 2007.  



5 
 

Another argument presented by the complainants was that their counter 

parts in a similar position had their promotion dates rectified and backdated 

to 1 January 2001, even though their promotion signal was only released in 

June 2007. The complainants elaborated that they work for the same 

Defence Force as the other members and that their rights were violated 

because they were not being treated like their counterparts.  

 

It was accepted that the restructuring within the DoD led to the  

complainants being prejudiced by losing seniority. The DoD did not provide 

any evidence to show that the complainants were considered for 

promotion. The loss of seniority was in itself insufficient to prove that an 

unfair labour practice has been committed, but as mentioned above the fact 

that there was no evidence to show that the complainants were considered 

at the time when they were eligible for promotion is in itself unfair.  

It should be noted that the complainants continued to perform the very 

same functions (at the higher level) of the posts they occupied before the 

restructuring while waiting to be absorbed into the new structures, albeit 

serving another command. 

After investigating the matter the Military Ombud made the following 

findings in relation to the issues raised, allegations made and redress 

sought: 

a. The complainants’ request to have their promotion backdated was not 

approved by the SAN Headquarters.  

 

b. The SAN HQ did not give any reasons for declining to approve the 

request for the complainants’ promotion.   

 

c. It remains a fact that the complainants were eligible for promotion on 

01 January 2007 and that due to restructuring they were denied the 

opportunity to be considered for promotion to the next higher level in 

January 2007. They were only considered and promoted in May 

2007.   
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d. The DoD was at fault in not considering the complainants for 

promotion at the time when they became eligible for promotion.  

 

Therefore, both complaints were upheld in terms of section 6(7)(a) of the 

Military Ombud Act 4 of 2012 only in as far as it relates to their right to be 

considered for promotion to a higher level is concerned and the following 

recommendations were made for consideration by the Minister of Defence 

and Military Veterans: 

 

a. That the complainants’ promotion dates be back-dated to be with 

effect from 01 January 2007 with the normal benefits that would have 

accrued to them had they been considered and promoted then. 

 

b. Further that the complainants’ seniority be rectified on Persol to 

reflect the date as mentioned above. 

The findings and recommendations mentioned above were accepted by the 

Minister of Defence and Military Veterans and she gave an instruction for 

the recommendations to be implemented to the Chief of the SANDF.  

 

Case 4: re: Commuted overtime and salary audit  

Complaint submitted to the Office of the Military Ombud alleging that in 2012 

he signed Commuted Over-Time (COT) under category three (3).  He alleged 

that in 2013 March COT was unilaterally stopped retrospectively and was 

reinstated at a lower level, category two (2).   

He alleged that in March 2014, he requested a salary audit in order to 

establish if his Occupational Specific Dispensation (OSD) was effected 

correctly.  He was of the view that OSD was not done correctly hence he 

requested for salary audit, which was not entertained until his retirement in 

December 2014. 
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Upon the Military Ombud involvement, DoD agreed to pay outstanding hours 

of commuted overtime as per the complainant’s contract with them and hours 

worked. Regarding OSD claim, his salary was audited effective from 2009 to 

2014 and was adjusted accordingly.  

He was translated from grade one (1) clinical head of department to grade 

two (2) clinical head of department. As result of the Audit, payments related 

to OSD rectification were made in April 2015 and for commuted overtime in 

June 2016 in excess of 1 million rand.  We have requested (DoD) SAMHS 

to give Tax Directive for both these transactions. 


