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1. Introduction 

The Commission for Gender Equality („the CGE‟) is an independent statutory 

body created under Chapter 9 of the Constitution of the Republic of South 

Africa Act 108 of 1996 („the Constitution‟). The CGE has a mandate to promote 

and protect gender equality in government, civil society and the private sector. 

To this end, the Commission on Gender Equality Act No. 39 of 1996 gives the 

CGE the power to monitor and evaluate policies and practices of organs of 

state at any level, statutory bodies and functionaries, public bodies and 

authorities and private business, enterprises and institutions in order to promote 

gender equality and make any recommendations that the CGE deems 

necessary. 

Consequently, in terms of its investigation mandate, the CGE‟s Legal 

department has attempted to garner information on provincial government 

departments‟ responses to ukuthwala in KZN.  The objective of the investigation 

is to assess whether provincial government departments are responding 

adequately to ensure that the best interests of the girl-child are protected and 

advanced.  The United Nations Convention on the Rights of a Child (CRC) 

adopted in 1989 by all UN member States, with South Africa being one of the 

member states, incorporates a full range of human rights for the protection of 

children.  Particularly Article 35 states that “Parties shall take all appropriate 

national, bilateral and multilateral measures to prevent the abduction of, sale of 

or traffic in children for any purpose or form.”1   

A basic definition of the manifestation of ukuthwala is the practice of 

kidnapping girls for the purposes of marriage.  It emanates from a traditional 

cultural practice where a man and his friends or peers set out to force a girl and 

her family to accept his marital proposal and advances.  There have been 

incidents where girls traveling to school by foot have been accosted by a man 

or a group of men who overpower her and rape her.  Subsequently, the girl‟s 

family is approached to accept the marriage of their daughter accompanied 

with a payment of damages.   

According to Nomagugu Ngobese, head of the Nomkhubulwane Culture and 

Youth Development Organization, the practice of ukuthwala “goes back to the 

days when girls whose parents did not approve of their boyfriends arranged to 

be abducted so that the families would be forced to allow their marriage. This 

was to ensure that parents would be forced to accept the relationship and 

                                                           

1
 http://www2.ohchr.org/english/law/crc.htm 
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accept the lobola from the unwanted boyfriend and the girl would then marry 

the man of her dreams.”2 

As is evident, the original purpose was based on a very romantic idealistic notion 

where two people yearned to be together, thus defying societal and familial 

odds.  The practice has its roots in cultural tradition, but the purpose has clearly 

been distorted from its original manifestation.  In present times, we are seeing 

ukuthwala being used to legitimize and validate criminal abduction and the 

infliction of gender based violence against minor girl children.  The manner in 

which ukuthwala is currently being witnessed is clearly without a girl‟s consent 

and has a significant impact on her education, health and physical well being.   

This practice is tantamount to forced marriage, which is illegal.  Forced marriage 

also falls under the category of exploitation in the definition of human trafficking.  

In terms of international law and in accordance with the human rights discourse 

set by the United Nations, like forced marriages in other parts of the world such 

as the Middle East, Asia and Eastern Europe, the practice of ukuthwala is being 

used currently to perpetrate gender based crimes.  These crimes can also 

certainly be classified as human trafficking.   

2. Origin, purpose and extent of the practice of ukuthwala 

in South Africa.  

The ukuthwala custom was widely practiced in Nguni communities. Literature on 

the topic indicates that the intending bridegroom, together with one or two 

friends, would „accost‟ the intended bride in her neighbourhood, quite often 

late in the day and would forcibly take her to the young man‟s home. 

Sometimes the girl would be caught unaware, but in many instances she would 

be caught according to a prior plan and agreement between her parents and 

the groom‟s parents. On the same day of the capture, those who had effected 

the ukuthwala were required to report to the girl‟s home, to advise her parents 

that the girl was safely in their care. They also then had to indicate how many 

cattle they proposed to pay to compensate, and how soon that could be 

performed.  

A friendly relationship would then be established between the two families and 

the status of the girl was immediately elevated to that of a young wife. The 

agreed upon number of cattle would be paid to the girl‟s father as lobola. 

Where ukuthwala took place and there was no offer of marriage, a fine of one 

beast, known as the ukuthwala or the ukubopha, was imposed by custom, and 

                                                           

2
 The New Age Newspaper, 11 April 2011, “Girls Live in Fear of Being Abducted and Married” 

(http://www.thenewage.co.za) 
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in those cases the “thwala’d” girl would be returned home to her parents and 

there would be no marriage. It was against customary law for the young man 

who “thwala’d” the girl to have intercourse with her. She was immediately 

placed in the care of the women folk of his family, and was treated with the 

utmost kindness and respect. This was one of the conditions for her to proceed 

with a marriage and be part of the family that “thwala’d” her.  

The practice was invoked for a number of reasons. These included  

I. To compel or exert pressure on the father of the girl to grant consent to 

hasten matters if the girl was pregnant; 

II. To persuade the girl of the seriousness of the intention to marry; and 

III. To avoid the payment of lobola 

Sadly, this is not how the custom is currently practiced. Ukuthwala was 

traditionally intended for people of the same age group who, in the normal 

course of events, would have been expected to marry each other. Older men 

never engaged in ukuthwala, ukuthwala was never intended to apply to minor 

children, and the associated abduction against the will of a girl and her sexual 

assault were unknown. 

Whereas, ukuthwala is a pretence kidnapping, ukuthwala intombi is not a 

pretence kidnapping, but an actual abduction of a girl child by a man and his 

friends with the intention to compel the girl‟s family to endorse marriage 

negotiations. Specifically, ukuthwala intombi involves the forced marriage of a 

girl child through her being abducted by her „suitor‟ 

3. Governing legislative framework 

a. Constitutional and international human rights prescripts 

Section 9 of the South African Constitution3  as well as international human rights 

instruments prohibit discrimination on the basis of sex and recognize equality of 

the sexes4.  In South Africa, the Constitutional Court has affirmed the principle of 

gender equality even when there have been competing claims of the right to 

equality and the right to culture.  In the Bhe case5 it was noted by Langa DCJ 

that: 

                                                           

3
 Act 108 of 1996 

4
 Article 1 of the UN Charter, Article 2 of UDHR, Article 2 of CESCR, Article 2 of CEDAW and Article 24(3) of the 

Convention of the Rights of the Child 

5
 Bhe and Others v Magistrate Khayelitsha (Commission for Gender Equality as Amicus Curiae) 2005 (1) SA 580 (CC) 
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Not only is the achievement of equality one of the founding values of the 

Constitution, section 9 of the Constitution also guarantees the 

achievement of substantive equality to ensure that the opportunity to 

enjoy the benefits of an egalitarian and non-sexist society is available to 

all, including those who have been subjected to unfair discrimination in 

the past.  Thus section 9(3) of the Constitution prohibits unfair 

discrimination by the state “directly or indirectly against anyone” on 
grounds which include race, gender and sex. 

Article 16 (1) of the Universal Declaration of Human Rights (UDHR) 1948 provides 

that “Men and women of full age….have the right to marry and found a family.  

They are entitled to equal rights as to marriage, during marriage and at its 

dissolution.” Article 16 (2) of UDHR states further that “marriage shall be entered 

into only with free and full consent of the intending parties.”  

Article 16 of the Convention on the Elimination of all Forms of Discrimination 

against Women (CEDAW) provides that  

“State parties shall take all appropriate measures to eliminate 

discrimination against women in all matters relating to marriage and 

family relations and in particular shall ensure, on a basis of equality of men 

and women: 

(a) The same right to enter into marriage  

(b) The same right to freely choose a spouse and to enter into 

marriage only with their free and full consent. 

At the regional level, the African Charter on the Rights and Welfare of the Child 

(ACRWC) establishes a framework to eliminate gender discriminatory practices.  

The ACRWC prohibits discrimination against children in any form and guarantees 

all children to enjoy the rights and freedoms recognized in the ACWRC 

irrespective of the child‟s or his/her parents‟ or legal guardians‟ race, ethnic 

group, colour, sex, birth or other status.  Member States of the ACRWC have an 

obligation to adopt legislative measures as may be necessary to give effect to 

the provisions of the Charter6. 

The Protocol to the African Charter on Human and People‟s Rights on the Rights 

of Women in Africa („The Protocol‟) provides that State parties shall enact 

appropriate national legislative measures to guarantee the full and free consent 

                                                           

6
 Article 1(1) of the Charter 
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of both parties to a marriage7.  The Protocol also stipulates that the minimum 

age for both boys and girls entering a marriage is 18.   

As is evident, the practice of ukuthwala and concomitant forced marriages 

violate international human rights instruments to which the South African 

government is a signatory and is therefore obliged to uphold.  The right to 

consent to a marriage cannot be invoked or achieved if one of the parties is not 

sufficiently mature to contemplate such a union.  With ukuthwala being 

practiced on girls as young as 12 years of age, and consent procured by force, 

fear and violence, it is clear that the South African government is compelled to 

take the necessary measures to ensure it addresses these serious contraventions. 

b. The Children’s Act8  

Section 12 of the Children‟s Act refers to „Social, cultural and religious practices‟.  

The section refers specifically to two customary practices, namely male 

circumcision [Section 12(8)-(10)] and virginity testing [Section 12(4)-(7)].  Section 

12 (3) also prohibits female genital mutilation.  Even although ukuthwala is not 

mentioned as a specific practice in the Children‟s Act,  

[t]his does not mean that ukuthwala is any way immune from future legal 

scrutiny.  And we suggest that should the constitutional or legislative 

validity of the practice be put in issue, it is possible that the impact of the 

remainder of section 12’s provisions upon ukuthwala as a customary 

practice might be called into question, insofar as the practice has a 

bearing upon the girl child9 

Section 12 (1) states the right of every child “not to be subjected to social, 

cultural and religious practices which are detrimental to his or her wellbeing”.  As 

noted, the practice and impact of ukuthwala are in clear violation of this 

provision. With the associated abduction and rape of a minor child, the practice 

of ukuthwala constitutes both a harmful traditional practice, and an unlawful 

act, to which criminal law sanctions need to be applied.   

The practice of ukuthwala violates the girl child‟s constitutional rights to dignity, 

freedom and security of the person, and is in conflict with the Recognition of 

Customary Marriages Act of 1998, which prescribes that prospective spouses 

                                                           

7
 Article 6(a) of the Protocol 

8
 Act 38 of 2005 as amended 

9
 Lea Mwambene and Julia Sloth-Nielsen “Benign accommodation? Ukuthwala, ‘forced marriage’ and the South 

African Children’s Act “ Journal of Family Law and Practice Volume 2.1 Spring 2011, 13 
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must be over the age of 18 and that both parties must consent to the marriage.  

A parent‟s consent to such marriage and acceptance of lobola payment in 

such instance is a further violation of the Children‟s Rights Act, which explicitly 

outlaws the giving away in engagement of a child under the age of 18.  

According to the Recognition of Customary Marriages Act, 1998, both the bride 

and the bridegroom must consent to the marriage. The age of consent is 18 

years of age. If one of the parties is under 18 years of age, parental consent is 

an additional requirement for a valid marriage. If this cannot be obtained, the 

permission of a Commissioner, a Judge of the High Court or the Minister of Home 

Affairs must be sought. However, this is subject to the provisions of the Criminal 

Law (Sexual Offences and Related Matters) Amendment Act10.  
 

c. Criminal Law (Sexual Offences and Related Matters) 

Amendment Act 
 

Having sex with a child without her consent, following her kidnapping and 

abduction (ukuthwala), constitutes rape in violation of the Criminal Law (Sexual 

Offences) Amendment Act, 2007 (Section 15). This Act prohibits sex with a 

person without their consent. Regarding a child, the age of consent is 16 

meaning that sex with an under-16-year-old is statutory rape. Sex with a child 

that is 12 and below is rape as a child of that age is legally incapable of 

consent. The Act also prohibits other sexual activities with children (sections 16 

and 17), including sexual grooming (Section18). 

 

Section 17 of the Act further prohibits the sexual exploitation of children by 

parents and others. Parents or relatives and others who collude in or aid and 

abet the ukuthwala of a girl-child commit the crime of sexual exploitation of 

children. These parents and relatives also face being charged with Trafficking in 

Persons under Section 71 of the Sexual Offences Act. 

4.  CGE investigation 

a. Background 

Recently, the CGE has expressed concern at instances prevalent in the Eastern 

Cape and KwaZulu-Natal where girl children between the ages of 11 and 18 

have been abducted and compelled to marry boys or men, under the 

pretence of the customary practice of ukuthwala. Reported instances of 

ukuthwala indicate that often the friends or peers of the abductor assist and 

participate in the rape and beating of the girl child, often administering 

narcotics in an endeavour to ensure that the minor girl succumbs to the suitor‟s 

advances.  

                                                           

10
 Act 32 of 2007 
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The CGE is concerned that the abduction of girls by men, as well as the 

associated instances of sexual assault, underage lobola and pregnancy, and 

resulting drop-out from schooling, constitute a direct violation of girls‟ 

constitutional rights, with a devastating impact on their health, education and 

future prospects of development.  The CGE is equally concerned that while such 

instances constitute outright criminal acts, in conflict with the South African 

Constitution, international obligations and domestic legislation, these are being 

condoned by some stakeholders within the traditional community as a quaint, 

cultural practice.  Finally, the CGE is alarmed at the low number of cases 

successfully reported, investigated and prosecuted, despite evidence of the 

widespread practice of ukuthwala in certain communities.   

Consequently the CGE has embarked on an investigation to collect information 

from various government departments in KwaZulu-Natal (KZN) in an endeavour 

to ascertain the extent of interventions and policy responses implemented by 

the provincial government to eradicate the practice and address the violation 

of rights. The CGE was initially invited to be a member of the KZN Ukuthwala Task 

Team, coordinated by the Office of the Premier, and has opted to sit in this 

structure in an observer capacity.  However, as a Chapter Nine Institution, the 

CGE rigorously maintains its independent role to monitor the actions of relevant 

government departments and to garner necessary information on the state‟s 

handling of ukuthwala cases. 

b. Research methodology 

The CGE‟s investigation was initiated in May 2012 by the KZN provincial office. 

Written correspondence was sent to relevant government departments dated 

15 May 2012. In accordance with the gazetted CGE Complaints Manual the 

CGE provided all government departments twenty-one (21) days to provide 

their written responses.  However, the majority of these departments failed to 

respond timeously and despite the CGE outlining its powers of subpoena in 

terms of section 12(4) of the CGE Act 39 of 1996, many government 

departments still failed to comply.   In the spirit of maintaining the partnerships 

and co-operative working relationship that has been established with the 

provincial government, an extended deadline of 16 August 2012 was 

subsequently granted for receipt of responses.  

c. Information requested of provincial departments 

The CGE sought information from provincial government departments on their 

handling of ukuthwala in the province of KwaZulu Natal.  The objective of the 

legal investigation was to assess the manner in which government departments 

are utilizing their resources to respond to ukuthwala depending on their 

respective mandates.   
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The CGE posed detailed questions to each provincial government department 

and these are included in Annexure „A‟. 

5. Findings 

a. Department of Education 

The Department reports that in reference to instances of ukuthwala in the 

Bergville and Umzimkhulu areas, confirmation has been received from the 

Sisonke District and Inkosi of Gugwini that there have been no recent reports of 

abduction (ukuthwala) of girls. The involvement of Inkosi in Gugwini has 

contributed enormously in the eradication of the malpractice of the abduction 

of the girls in the area.  The Inkosi has reportedly developed a programme of 

visiting areas and addressing residents on the evils of Ukuthwala. Although the 

incidents relating to the practice are generally subsiding there have been 

reports received of girls dropping out of schools as a result of ukuthwala and 

these have been reported specifically in areas of Bergville.  

Various measures have been taken by the Department to support and counsel 

affected girls in schools and also to conscientize the community about the ills of 

the practice. These include among others: 

 Holding meetings with parents and the SAPS to conscientize the 

learners and the community about the dangers of the practice and 

steps that should be taken to address this; 

 The Department of Education has a unit called Special Needs 

Education Services which offers counseling services to schools, 

particularly schools in areas where girls are vulnerable to abduction; 

 Learner performance is closely monitored and focused support 

provided where essential; 

 The issue of ukuthwala is infused in the normal teaching of life 

orientation as a subject; 

 The Department of Education is engaged in a partnership with the 

Department of Justice and Constitutional Development, which also 

visits schools to bring awareness to learners about the dangers of 

ukuthwala and its implications; 

 Workshops are held by SAPS who warn the community that those 

supporting ukuthwala will face the full might of the law; 

 An imbizo (public meeting) was held wherein all government 

departments and Amakhosi were invited to discuss this matter. 

In addition to the above intervention in the affected districts, efforts have also 

been made throughout the province to provide support to learners and help 

them understand their rights and the recourses available when these are 
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infringed. Since the launch of the Department‟s My Life My Future (MLMF) 

campaign in May 2011, 4,200 educators were trained as lay counselors.   

Further to that, 175,000 community members have been reached through 304 

school community dialogues.  These dialogues focus on issues such as abuse, 

pregnancy, ukuthwala and substance abuse. The MEC for Education in 

KwaZulu-Natal called a meeting of government departments and non-

governmental organizations (NGOs) on 13 June 2012 to encourage all those 

who support children at risk to work in an integrated manner and provide a 

seamless service delivery to learners. The KZN Cabinet has seen the value of this 

exercise and has subsequently asked the technical committee of the Social 

Sector Cluster to call a follow-up meeting of all government departments and 

leading NGOs in order to lend support to the initiative started by the MEC for 

Education 

b. Department of Health 

The Department of Health is the only provincial department forming part of the 

CGE‟s investigation sample that failed to submit a response to the CGE by the 

requested extended deadline of 16 August 2012.  A response from the 

Department was only received by the CGE on 16 October 2012.  The 

Department stated that it does not collect data relating to the practice of 

ukuthwala, and that all sexual offences cases are routinely managed and 

recorded without indicating the underlying cause.  

c. Department of Cooperative Governance and Traditional Affairs (COGTA) 

and Provincial House of Traditional Leaders 

The Department is not in a position to furnish any statistical data on ukuthwala 

kwezintombi in KZN. The Department stated that its Traditional Affairs Branch is 

tasked with ensuring the implementation of and compliance with laws, policies 

and regulations affecting Amakhosi and their traditional communities, but no 

further information was provided on whether the practice of ukuthwala in such 

communities was receiving the attention of this Branch. 

d. Office of the Premier 

The KZN Office of the Premier has assumed the coordination of the multi-sectoral 

Ukuthwala Provincial Task Team, through its Office on the Rights of the Child 

(ORC). The establishment of the Task Team was recommended by the KwaZulu-

Natal Provincial Advisory Council for Children (KPACC), a provincial institution 

that promotes the respect of the rights of children.  KPACC is coordinated and 

chaired by the ORC within the Office of the Premier. The CGE was invited to be 

actively involved in KAPCC as well as the Ukuthwala Provincial Task Team.  
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Upon engaging with the Secretariat of this task team on the coordination of the 

Task Team, the regularity of meetings, and the nature of interventions 

implemented under the auspices of the Office of the Premier, the CGE was 

provided with the following information: 

 The Province has no statistics on ukuthwala which can be handed over to 

the CGE.  In this regard, the Premier‟s Office noted that research on 

ukuthwala and affected issues should be undertaken; 

 Capacity building led by the Office of the Premier should be on-going.  It 

was indicated that capacity building and awareness raising was already 

conducted at Bergville, Loskop, Zwelibomvu, Harding, Vulindlela and 

Jozini; 

 It was indicated that there is no media strategy in place to raise 

awareness on the issue of ukuthwala.  The Office of the Premier noted that 

this should be undertaken by the Ukuthwala Provincial Task Team. 

Since meeting with the CGE delegation as part of the investigative proceedings, 

the Office of the Premier has reported that a research group on ukuthwala was 

established on 3 August 2012, comprising the Department of Social 

Development, the Office of the Premier, the United Nations Population Fund 

and United Nations Women. The main purpose of the study is to conduct an 

appraisal of harmful practices (including ukuthwala) and their effects on women 

and children in the Province.  

e. Department of Social Development  

The Department of Social Development reported as follows: 

 Social workers, when coming across ukuthwala, reportedly deal with such 

cases the same way they deal with any other case where the rights of 

children are violated, such as child abuse and neglect, offering the 

necessary counseling services; 

 There are no specific guidelines or standard operating procedures for 

dealing with ukuthwala.  Existing procedures in relation to child abuse, 

neglect and exploitation are deemed applicable; 

 Currently the Department does not have statistical data on cases of 

ukuthwala. The Department notes that since ukuthwala is an arrangement 

between parents of the girl and the boy or young man in question, there is 

never any reporting by the families concerned. Ukuthwala was reported in 

one instance in Umzimkhulu when the induna, who is conscious of 

children‟s rights, reported an individual case to the local SAPS. After a 

discussion was held on the same day with the respective families, about 

the disadvantages of ukuthwala for an underage girl, the families 

accepted that they had violated the girl child‟s rights.  The child was 

brought back home to continue with her schooling; 
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 Ukuthwala was discussed at Umzimkhulu at the Forum of Amakhosi, 

councilors and the Municipality.  The Department made a presentation on 

the practice to discourage it and encourage the protection of girls from 

the practice; 

 In Bergville and Greytown, where the practice is also said to be taking 

place, there have been no reported cases of ukuthwala made to the 

Department, instead some mothers of children in Bergville who were 

interfaced with during the awareness raising campaign, support the 

practice fully; 

 The Department noted that should child victims of ukuthwala require 

protection in the form of a shelter; such service will be availed to them just 

like any other person requiring such intervention; 

 The Department, in cooperation with the Office of the Premier‟s Human 

Rights Unit, other government departments, and representatives from civil 

society, local traditional leadership as well as the municipality embarked 

on a campaign to prevent and create awareness in five areas within 

Bergville on 19 May 2012. This campaign will be rolled out to other areas 

such as Umzimkhulu and Greytown in due course; 

 The Department will deal with reported cases of ukuthwala through the 

application of section 110 of the Children‟s Act 38 of 2005. Should any 

adult be convicted of an offence against a child his name will be 

included in both the child protection register in accordance with the Act 

as well as in the Sexual Offences register in accordance with the Criminal 

Law (Sexual Offences and Related Matters) Amendment Act, 2007; 

 Continuous prevention and awareness programmes will be conducted 

particularly in areas where ukuthwala is still rife in order to ensure that the 

rights of children are upheld. 

f. National Prosecuting Authority (NPA) 

The NPA reported to the CGE as follows: 

 Prosecutions are undertaken in relation to ukuthwala. Perpetrators are 

charged in terms of the common law offences of kidnapping and assault 

with intent to do grievous bodily harm, and the statutory offence of rape 

in contravention of section 3 of the Criminal Law (Sexual Offences and 

Related Matters) Amendment Act, 2007; 

 The NPA representative on the Provincial Task Team on Ukuthwala under 

the auspices of the Office of the Premier reported that the draft provincial 

action plan has not been finalized and to date, it has not been 

implemented; 

 As no separate statistics are retained in respect of ukuthwala cases, the 

NPA reported that it is not in a position to provide statistical data on 

possible cases of ukuthwala in KZN; 
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 No guidelines have been developed for prosecutors to strategically 

respond to cases of ukuthwala.  

g. South African Police Service (SAPS) 

SAPS reported to the CGE as follows: 

 The Family Violence, Child Protection and Sexual Offences Unit (FCS) 

members are mandated to investigate ukuthwala cases in terms of their 

FCS mandate; 

 The standing operating procedures for reporting of FCS related to crimes 

provide the investigating officer with guidelines on investigating 

ukuthwala cases; 

 Members have received the necessary training on FCS, including matters 

relating to sexual offences and child justice. Other ongoing training 

includes multi-sectoral training with other government departments and 

NGOs;  

 In relation to abduction and rape for 2011 and 2012 as received at 

Ladysmith FCS, SAPS reports as follows: 

 Received Court Withdrawn Undetected J 50 Issued 

2011 5 3 3 1 1 

      

2012 2 1  1  

 Awareness campaigns are held with other government departments and 

NGOs in relevant areas.  A joint imbizo was held and pamphlets 

distributed in the area.  SAPS reports that communities are encouraged to 

report these cases to the police, and that talks are held at some local 

schools regarding the Criminal Law (Sexual Offences and Related 

Matters) Amendment Act and the Children‟s Act. 

6. Conclusion and Recommendations  

a. Recommendations 

In order to address the gaps highlighted in the findings of this report the CGE 

makes the following recommendations: 

 That the Ukuthwala Provincial Task Team finalize the provincial action plan 

and oversee its implementation, which the CGE will monitor; 

 All departments develop the necessary protocol, guidelines and training 

for district staff on how to recognize, respond to and report cases of 

ukuthwala; 
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 Adopt a multi-sectoral approach where all departments and the NPA 

work together to gather and track statistics and data in relation to 

ukuthwala to enable the province to monitor its incidence.  This should be 

used to assess the impact of the provincial action plan; 

 Further awareness raising initiatives with more collaborative outreach 

interventions by schools, amakhosi, SAPS and other stakeholders to speak 

out against ukuthwala and provide communities and children with 

information on what steps to take to report and address incidents; 

 Traditional leadership structures are urged to visit communities and speak 

to residents about the dangers and consequences of ukuthwala stating 

clearly that the practice is not supported; 

 The KZN Provincial Cabinet is encouraged to hold an urgent debate on 

ukuthwala; 

 The Women‟s Portfolio Committee in the KZN Legislature is encouraged to 

exercise the requisite oversight and to demand action as well as reports 

from various stakeholders on the practice of ukuthwala; 

 The NPA and SAPS are called upon to respond to reported cases, 

investigate and thereby prosecute.  The requisite protocol guidelines must 

be developed and a more concerted effort made to gather appropriate 

statistics on ukuthwala.  The CGE must monitor this process. 

 The CGE is to convene a national gender summit and include the issue of 

harmful traditional practices as an agenda item in an endeavour to foster 

debate on this issue 

 All departments that are mandated to respond to sexual offences must 

apply gender analysis lenses to all cases so that proper referrals to the 

SAPS, counseling services, and places of safety can be addressed 

immediately 

 The establishment of a local monitoring committee which includes 

members of the Victim Empowerment Forums across KZN 

b. Conclusion  

The practice of ukuthwala in its current form violates the freedom and security of 

a person11, the right to human dignity12 and the best interests of the child13.  

There needs to be an intersectoral approach adopted with NGO‟s and 

government joining hands to eradicate the scourge of violence against the girl 

child.  The practice has taken on a new dimension and it is these changed 

practices that increases children‟s vulnerability in the South African society.   

                                                           

11
 Section 12 of SA Constitution Act 108 of 1996 

12
 Section 9 

13
 Section 28 (2) 
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The CGE acknowledges the endeavours currently being undertaken by some 

departments to raise awareness of ukuthwala.  However, the provincial 

government of KZN is encouraged to take sufficient measures to address 

ukuthwala comprehensively, by exerting the requisite compliance with 

legislative prescripts which are mandated to protect the rights of the girl child.  

Despite the laudable endeavours by some individual departments who have 

been attempting to put measures in place, a more concerted effort to initiate 

collaboration and coordination amongst respective departments is required. 

Investigation of cases by the police and prosecution of offenders will transmit a 

clear message to the South African society that ukuthwala will not be condoned 

or tolerated.   

Despite the varying degrees of response to ukuthwala by departments, the CGE 

would like to take this opportunity to acknowledge the positive measures put in 

place by the Department of Education, which should be replicated as well as 

the leadership exhibited by individual amakhosi who are speaking out against 

ukuthwala and actively raising awareness in their respective communities.  The 

CGE would also like to commend the Provincial Cabinet Leadership for its 

endeavours in calling for collaboration between departments and civil society 

organizations to support children at risk.  The CGE commends the Office of the 

Premier for initiating research into the extent of harmful traditional practices in 

the province, as well as the Department of Social Development‟s outreach and 

awareness interventions including their response to individual cases and support 

for victims of ukuthwala. 

The CGE however, would like to express its concern at the failure by certain 

departments, such as the Department of Cooperative Governance and 

Traditional Affairs (COGTA) to identify ukuthwala as an issue requiring their 

intervention.  The CGE also notes with concern the late response received from 

the Department of Health and that it routinely manages and records all sexual 

offences cases without indicating the underlying cause.   The practice of 

ukuthwala usurps the rights of minor girl children and the Department of Health is 

called upon to implement measures to identify survivors of the practice and to 

retain the requisite statistics of cases handled.  The retention of statistical data 

may in certain instances provide the requisite evidence to prosecute offenders 

and hold them to account for their actions before the law.   
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ANNEXURE A 

List of questions to Provincial Government Departments  

1. Department of Education 

This Department was requested to provide the CGE with the following: 

a) Does the Department have information on girls who are attending 

schools from the affected areas of Bergville, Umzimkulu? The CGE 

requested that it be furnished with information particularly where there 

are reports of girls being forced to drop out of school as a result of 

ukuthwala; 

b) Kindly provide information on measures being put in place to support 

and counsel affected girl school children; 

c) The CGE also suggested that the Department put measures in place, 

as a matter of priority, at schools in the affected areas, to raise 

awareness and educate on rights in law and recourse available. 

2. Department of Health 

This Department was requested to provide the CGE with the following 

information: 

a) Counseling assistance for survivors of ukuthwala: has provision been 

made for minor girl children who are survivors of this practice to have 

access to therapeutic counseling? ; 

b) Guidelines in place and/or standard operating procedures for medical 

practitioners and nursing staff to deal with victims of ukuthwala; 

c) Retention of statistical data by the Department of Health regarding 

reported cases of ukuthwala; 

d) Retention of statistical data on reports made available to the SAPS 

regarding these cases, if any; 

e) Referral of victims of ukuthwala to places of safety and shelters in 

KwaZulu-Natal;  

f) The CGE noted particularly the affected areas of Bergville and 

Umzimkulu in KZN and requested an interrogation of clinic statistics or 

records on the incidence of young girls who have been thwala’d and 

who may have attended clinics in these affected areas. The CGE 

requested information regarding the reporting, support and follow-up 

measures that have been put in place by the Department of Health in 

these areas, if any; 
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g) The CGE also sought further information from the Department 

regarding any other support measures or mechanisms in place which 

take due cognizance of this practice as well as steps to proactively 

deal with the issues in terms of relevant legislation such as the 

Children‟s Act or Sexual Offences Act. 

3. Department of Cooperative Governance and Traditional Affairs, and 

House of Traditional Leaders 

This Department was requested to provide the CGE with the following: 

a) Information and/or statistics the Department may have on the 

incidents of ukuthwala in KZN; 

b) Information on awareness measures being undertaken by traditional 

leadership structures in KZN concerning ukuthwala; 

c) What protocols, if any, exist to guide amakhosi in the investigation and 

handling of any community cases or complaints concerning 

ukuthwala; 

d) The CGE further intimated its intention to host a joint seminar on 

ukuthwala with the Office of the Premier, National Prosecuting 

Authority, South African Police Services and the Provincial House of 

Traditional Leaders.  Therefore, the CGE sought an audience with the 

Department and the Provincial House of Traditional Leadership to 

discuss the matter further and requested an available date for same.  

The Department failed to furnish the CGE with a response in respect of 

this specific request. 

4. Office of the Premier 

The Office of the Premier was requested to provide the CGE with the 

following: 

a) Information on statistics on ukuthwala kwezingane and forced 

marriages; 

b) Capacity building interventions;  

c) An update on the Ukuthwala Task Team – how is this being 

coordinated, what resources have been allocated, which stakeholders 

are included on the Task Team, progress in the implementation of the 

action plan developed and specific targets set for the current financial 

year; 

d) Inclusion of the CGE at task team meetings, and a request that the 

CGE be invited to an upcoming meeting as well as sent copies of 

minutes from at least three (3) previous meetings;  
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e) The CGE would like to seek an audience with the Office of the Premier 

to discuss the matter further as well as being furnished the courtesy of a 

response regarding an available date. 

5. Department of Social Development 

This Department was requested to provide the CGE with the following 

information: 

a) Counseling assistance for victims of ukuthwala: Has provision been 

made for minor girl children who are survivors of this practice to have 

access to therapeutic counseling? ; 

b) Guidelines in place/or standard operating procedures for social 

workers to deal with victims of ukuthwala; 

c) Retention of statistical data by the Department of Social Development 

regarding cases of ukuthwala; 

d) Retention of statistical data on reports made to SAPS regarding these 

cases; 

e) Provision for shelters for victims of ukuthwala and/or referral of survivors 

to shelters in KwaZulu-Natal; 

f) Any other support measures in place by the Department of Social 

Development which takes cognizance of this practice and steps to 

proactively deal with the issues in terms of relevant legislation such as 

the Children‟s Act or the Sexual Offences Act. 

6. National Prosecuting Authority (NPA) 

The National Prosecuting Authority was requested to provide the CGE with 

the following information: 

a) Prosecutions undertaken in relation to ukuthwala in KZN, if any; 

b) The NPA representative on the Provincial Task Team on ukuthwala; 

c) Statistics on possible cases of ukuthwala in KZN; 

d) Guidelines developed by the NPA for prosecutors to enable them to 

strategically respond to cases of ukuthwala. 

7. South African Police Service (SAPS) 

The SAPS was requested to provide the CGE with the following 

information: 

a) Have police members been appraised of this practice, and whether 

members have been specifically mandated or instructed to handle 

these matters in a particular manner when presented with a victim of 

ukuthwala; 
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b) Guidelines in place and/or standard operating procedures for police 

members to deal with victims of ukuthwala; 

c) Training of police members on how to investigate cases and deal with 

victims of ukuthwala; 

d) Retention of statistical data by SAPS regarding cases of ukuthwala 

particularly from areas such as Bergville and Umzimkhulu; 

e) Any other support measures in place by SAPS which takes cognizance 

of this practice and steps to proactively deal with the issues in terms of 

relevant legislation such as the Children‟s Act or Criminal Law (Sexual 

Offences and Related Matters) Amendment Act. 


